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NMPABO U FOCYLBAPCTBO: UCTOPUS U TEOPUS

J1. A. NacewwHunkoBa,
nepeuiii npopexmop, npogeccop CIIOIVII, kanouoam wopuoudecKux Hayk

NMPUBETCTBEHHOE CJ10BO

YBaxkaeMble yUaCTHUKH U rOCTH KoH(pepeHunu!

OT uMeHHU PYKOBOACTBA YHUBEPCHUTETA NMPHUBETCTBYIO MPEACTaBUTENEH
Hay4YHOTO IopHaryeckoro coobmectBa Poccuu 1 3apyOeXHBIX CTpaH, U3bl-
CKaBIIUX BPEMs U BO3SMOKXHOCTD IIPHUEXATh K HAM, ‘1T06bl IIOACJIIUTHCSI CBOUMU
HayYHBIMH HapaOOTKaMH, COCTABJISIFOIINMHE, KaK TOBOPHUJ PUMCKHIA FOPHUCT
Mapuuas, «KHBOH T0JI0C IIpaBay.

Xody 0c000 MOAYEPKHYTH, YTO CPEI YYACTHUKOB KOH(pEPEHIIMH Haps-
JIy C aBTOPUTETHBIMH YUEHBIMU MHOTO TBOPYECKOI MOJIOAEKN — CTY/IEHTOB,
MarucTpPaHTOB M aCIIMPAHTOB. [IMaIor IMHUPOKO N3BECTHBIX HAYUHBIX JCATE-
JIel ¥ MOJIOABIX MCCe0oBaTeIed Ha 3TOM IUIOLIa/IKe CO3/1aeT MPEEMCTBEH-
HOCTBH TTOKOJICHUI IOPHIMUECKON HAyKN M CIIOCOOCTBYET MOAICP)KAHHIO Ha-
YYHOU TpaJULAU U HAyYHOU IIKOJIBL.

Tema KyJbTyposIOrH4eCKUX UCCIIEI0OBAaHNI KaK HAyYHOTO KOHTEKCTa, 00b-
€IMHSIOLIET0 AOCTI)KEHUS MpaBa, COLUOIOTHH, UCTOPUHU, HCKYCCTBOBEIE-
HUSI, AaHTPOIIOJIOTUH, BHE BCAKMX COMHEHHI, MarucTpaibHas JJis Halllero
Yauepcurera. OCOOCHHO MPUATHBIM SIBJISIETCS TO, YTO B 9TOT HAyYHBIN IIPO-
1[ecC BKIJIIOYAETCS M OAMH M3 BEAYIIMX (haKyJbTETOB HAIETO YHHBEPCUTE-
Ta — IOPUANYECKUN.

IIpaBo, kak BakHelmas (Gopma COIMaTbHON AaKTHBHOCTH UYEIIOBEKa,
HE MOXKET OBITh OTAEIECHO OT OOLIEKYIBTYPHOTO AUCKYpCa, B KOTOPOM OHO
CO3MIAaeTCsl, Pa3BUBACTCS U JEHCTBYET U KOTOPBIH, B CBOIO OUEPE/Tb, B U3BECT-
HOI crerieHu popmupyeT. Co3naBast MpaBwiia IIOBECHAS B TOCYIAPCTBE H 00-
IIECTBE, TPaBO SIBISIETCS] HEOOXOANMBIM YCIIOBHEM YEIIOBEUECKOI CBOOOIBI,
OCHOBOIIOJIATrAI0IINM YCJIOBUEM JIMHAMUYHOTO Pa3BUTHSI 00IIeueIOBEUeCKON
1 HaIlMOHAJIBHOW KYJIBTYPBI.

MHOTOTpaHHOCTh CBSA3€H IOPUCIPYACHLUUN U KYJIbTYypOJOTHUM HalIa
CBOE OTPaKCHHE B MPE/ICTABJICHHBIX Ha KOH(PEPEHIUH TEe3HCaX JAOKIA0B.
W3 npennoxkeHHON OpraHu3aTopaMu IIPOrpaMMbl BUJIHO, YTO B I10JIE€ IIPABO-
BBIX I/ICCJ'IGJIOBaHI/Iﬁ BXOJAT U BOITPOCHI TECOPETHUUCCKOTO OCMBICIICHHUS TPOUC-
XO0KACHUS OCHOBHBIX IIPaBOBBIX CymHOCTeﬁ, HX OTpaXCHHUE B IOpI/I}II/I‘IeCKOI‘/’I
TEPMUHOJIOTHH, ITPOOIEMBI HCTOPUKO-IIPABOBOTO ITPOUCXOXKICHUS U KyJIBTYp-
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HOTO pa3sHO00pa3nsi TOCYNapCTBEHHBIX M IOPHANIECKUX MTPAKTHK. Yepes mpu-
3My IOPUCTIPYACHIIMN aBTOPHI COOMPAIOTCSI pACCMOTPETH IIMBIIIN3AIIMOHHOE
pasHo00Opa3ne COBPEMEHHOTO MHUPA, OHSATh aKTyaJIbHbIE BOIIPOCHI BBICTpa-
MBAHUS MAJI0Ta IMBWIIN3ANHI B YCIOBHAX [V100aIN3aIHN.

XoueTcst HaesAThCS Ha TO, YTO padoTa B paMKax MPOOJIEMHOTO OIS HbI-
HEITHeH KOH(QEpPEeHIUH NPOJOIDKUTCS U B JTAIBHEHIIIEM, a TIPEeIIOKEHHbIC
B 9TOM roJly HapaOOTKU CTaHYT OCHOBOM JUIsl HOBBIX TIEPCIIEKTUBHBIX HAEH
1 TIPOEKTOB.

[To3BosbTE elie pa3 MmoxenaTh y4aCTHUKaM KOH(EPEHINH aKTUBHOU
U IUIOZOTBOPHOM AMCKYCCHH, Pa3BUTHA JUAJIOra MEXAY ITPEICTABUTEISMU
Pa3HBIX IOPUANYECKUX KO, BBIPAOOTKH HOBBIX HAYYHBIX UIEH U TIPAKTHUKO-
OPUEHTHPOBAHHBIX PEKOMEHIAIUIA.

C. B. AnepuxuH,

doyenm rkaghedpwi ropucnpydenyuu Armamurnckozo ¢uruana CIIOIVII (Kazaxcman),
Kanouoam uiocohckux Hayk

OT KPU3NCA UAEHTUYHOCTU K EBPASUIICKON MAEE

UYenoBedecTBO Ha pyOexke THICAUETICTHI CTOUT HA MOPOTe BEIMKHUX HC-
IIBITAHUH 1 BBLAAIOIIMXCST OTKPbITHI. Ho He morndHer m oHO OT coOCTBEeH-
Horo pazyma? OmbiT XX Beka IM0JICKa3bIBaeT, 4To ycrex OyJeT UMeTh o011e-
CTBO, OPUEHTUPOBAHHOE HE Ha IPOU3BOACTBO paju MPOU3BOACTBA, A HA Ye-
JIOBEKA, C aKTUBHBIM BKJIIOUEHHEM BCEH MOTHOTHI YEJIOBEYECKUX HHTEPECOB.
VY 4enoBeka u 4yejgoBeyecTBa OyJIeT MAHC BBDKUTH PU YCIOBHH, YTO KYJIb-
Typa CTAHET HE OTBICUCHHOU «HAICTPOUKOI», a ABUXKYIIECH CUIION MOpaH,
IpaBa, ToCy1apCcTBa.

[TocTeneHHO BEIPUCOBBIBAIOTCS YEePTHI Oy/yIIeH IUBIIN3AINN: PAa3BUTHE
OTKPBITOTO HH(POPMALMOHHOT'O IIPOCTPAHCTBA, TOSIBIICHUE HOBBIX CIIOCO00B
MHTETPaLlUK IIPH COXPAaHEHUH OMPEIEICHHOTO pa3Hoo0pasus. tanpsHekui
¢unocod Aypenno Ilequen yTBepkaani, 4TO «IIABHOE JOCTOSHHE YEIIOBE-
Ka — eT0 COOCTBEHHBIC HEPEATN30BAHHbIC, HEBBISIBICHHBIC HIIH HEBEPHO HC-
TI0JIb3yE€MbIC BO3MOKHOCTH.

Ceifuac repes HOCTCOBETCKMMH TOCY/IapCTBaMHU CTOMT 3a/1a4a — odecre-
YUTH AJIS Ka¥KA0H IMYHOCTH BBICOKUH YPOBEHb HHTEILIEKTYaJIbHOTO Pa3BUTUS
U MatepuasbHoOro Oiaromnony4us. Ho BakHO, Kak HaM KakeTcsl, 38 PEIICHH-
€M MaKpOKOHOMHYECKHX MPOOJIeM He MOTEPsITh IIIaBHOE JOCTOSHUE — Ye-
JoBeKa. J{JIs1 yCenHoro npoTUBOICHCTBIS AKCIIAHCHUH 3alaTHBIX IIEHHOCTEH
TpeOyeTCsl COXpaHUTh COOCTBEHHOE JIMIIO — JPEBHIOI CAaMOOBITHYIO KyJIb-
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Typy. EBpasuiickas HUBUIN3aLMs, PACIOI0KEHHAs Ha IepecedeHnu Bocro-
Ka 1 3amajzia, CocoOHa CHHTE3UPOBATh BCE Jy4Ilee /ISl CO3JaHusI HOBBIX
BO3MOKHOCTEH pa3BUTHS YEJIOBEUECKOro olIiecTBa. Bennkue HalmoHa b-
HBIE KYJIBTYPBI BKJIIOYAIOT OOIIEUEIOBEYECKUE IIEHHOCTH, «BCCUEIIOBEUHBD)
T10 CBOEH CyTH, HO B TO JK€ BpeMsI HCTHHHAS KYJIBTYpa BCer/ia INTyOOKO HaIHO-
HaJIbHA U UHAUBUAyaJIbHA.

MHoro nucanock 1 roBOPUIIOCH B CBOE BPEMSI O TaK HA3bIBAEMOI PYyCCKOM
unee. C Hell CBSI3BIBAIOT KaK TOCTHXKEeHUs Poccuu, Tak ¥ He caMble TPUTTII-
HBIE CTPAHUIIBI B e¢ UCTOpUH. CyIIHOCTHBIE YEPThl PYCCKOI HIeu He ObLTH
JIaHBI 3apaHee, pa3 U HaBCer/a, a ((OPMUPOBAINCH B IPOLIECCE MHOTOBEKOBO-
TO TBOpUECTBA Hapoa. Pycckas uyest BO3HUKIIA Ha COOCTBEHHOM ITOYBE U 00-
pamraeT pyccKuii HapoJ K ero ncTokaM. [ Hee XxapakTepHo OepekHOe, yBa-
JKUTEIBHOE OTHOLIEHHE K JyXOBHO-HPaBCTBEHHBIM HaualaM CBOETO HAPOAA,
€ro UCTOPUIECKOMY OIBITY 1, 0€3yCIOBHO, K IPYTMM HApOJaM.

Hauano «camoBo3pacTanus» pycckoil uaen Bocxoaut kK XI BeKy, k HCTO-
KaM HallHOHAJILHOTO rocynapcrsa. Kymikosckas outsa (1380) BbI3Baia moib-
€M HalMoHaJIbHOro camoco3HaHus B XIV—-XV Bekax, a 3aTeM U BO3pOXKJICHUE
pyccKoit cpenHeBeKoBOM KyabTypbl B X VI Beke. DT0 BpeMsl 0T€UeCTBEHHOM
UCTOPHH 3HaMeHyeTcs 0popMIICHUEM UJieH einHeTBa Pycckoro rocynapersa.

Crnenyroimuii, «merepOyprekuiiy 3Tamn B HCTOPHUH Poccun OTKphIBACTCS
3MO0X0M ee MoaepHu3aIuu u peopmaruu, Hadaroit [Tetpom Benukum. Unes
€BPOIIEU3Ma JTOCTUraeT CBOETO arores B pyCCKOM ITPOCBELICHUH, IEHTPAJIb-
HOH TeMOH KOTOPOIrO CTaHOBUTCS OCBOEHHME Hayku HoBoro Bpemenwu, mpe-
BpauieHue Poccun B cOBpeMEHHOE roCy1apCcTBO eBporneiickoro Tuna. Bropas
nosioBuHa X VIII Beka ormeuena B Poccun yTpaToid BIMSIHUM FOCIIOICTBYIO-
LIETO PETUTHO3HOIO MUPOBO33PEHUS U MaJCHUEM TPaJAULIUOHHON KyIbTy-
pel. B 1830-1840-¢ roasl HaYMHAETCS HOBBIMA B3JIET HALIMOHAJIBHOIO TyXa,
OXBAaTHBIINI BCE OCHOBHBIE C(epbl OTEUECTBEHHOH KyJIBTYphl. J{Baanarsiit
BeK, HauaBIuiics 11 Poccun BoliHaMK ¥ pEeBOMIOLUSAMHE, TOPOUII €I1e OAUH
Nepuo] MOAbEMa HAIMOHAIIBHON UJIeU — PYCCKUI KYJIBTYpHBIA peHeccaHC
Ha OCHOBE HOBOI'O CHTE3a OTECUECTBEHHOM U €BPOIEHCKOM MBICIIU.

ITocne OKTAOPHCKOI PEBOIOIMU CTPaHa BCTYTAET B SMOXY pealu3aIiiu
COLIMANNCTHYECKON naen. Ee «Marepranu3anys» conpoBOXKAaIach OTPHIIA-
HHUEM P LEHHBIX KAY€CTB PYCCKON neu. B Hame BpeMs dydinue Tpaau-
LIUH PYCCKOW MAEH HAXOIT IIMPOKUI OTKIMK B OOIIECTBEHHOM CO3HAHUM,
CIOCOOCTBYIOT OMCKAM ITyTell BBIXO/a U3 TyXOBHOTO KPU3HUCA.

['maBHOI TeMOW pa3MBIIIICHUH PYCCKUX PETUTHO3HBIX (prmocodoB OBI-
7a mpobnema cynp0b1 Poccun, ee ponu B MUpe, WM Tak Ha3blBaeMasi pyc-
cKas ujes, BocyeAcTsuu pa3suras Hukonaem bepaseBbIM U 1pyriMu MbIC-
JUTEISIMH.
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CrnaBsHO(DWIBI TIPEK/IE BCErO UCXOAMIN M3 YTBEPXKICHHUS CBOEOOpas3ns
PYCCKO# KyIIBTYPbI, TOCTPOEHHOM Ha IIOYBE ITPABOCIIABHSL, U IPOTHBOIIOCTAB-
JISUTH €70 3allaJIHOMY TUITY KYJBTYPbI U KaTOJIUYECTBY.

Pycckue mpiciuTenn, mogHuMas npodieMy ocoboro npussanus Poccun,
OTMeuaIl NOTEHIHANbHOCTh Hapo/ia, YTO SABISIETCA 3aJ0IOM €ro BEJIUKOIO
oynyuero. Tak, Hapumep, Hukonaii bep/sieB moHuMa 1o pycckoii uneeit
IIPEX/Ie BCEro JIyXOBHOE €JIMHEHUE HApOIOB, UJIet0 OpaTcTBa JIIofIeH.

B Hamie BpeMs IOMCK HallMOHAIBLHOM MU B OBIBIIEH COBETCKOM MMIIe-
pun oboctpuics. B coBpemennom Kaszaxcrane Taxoke mpeAnpHHIMAETCs MM0-
IIBITKa 00OCHOBATh «Ka3aXCKYIO HEI0», COMIACHO KOTOPOH Ka3axCKOMY Ha-
pozy mpenHa3sHa4eHO CIUIOTUTH M BO3IIABUTH BCE ITHOCHI, POKHUBAIOIIUC
B CTpaHe, I TOTO YTOOBI OOUTHCS TPOTIBETAHHS U OIarOTOTYqHs.

B nambonee 3aBepineHHON (hopMe HAIMOHANBHAS Hues Obl1a chopmy-
mupoBaHa B TBopuecTBe Abas. OH cpaBHUBaeT BocTok ¢ 3amagoMm, uciaam
C IPEeBHUMH BEPOBAHUSIMH Ka3axoOB, Ka3aX0OB ¢ y30eKaMu, Horainamw, pyc-
CKHUMHU, HayKy ¢ Bepoi. [Ipu 3ToM OH Be3ze UILET LENOCTHOCTh, COUeTast He-
coueTaeMoe — 3HaHME U Bepy, 6ora u Tpyn, 6eamepHOCTh 1 Mepy. Kazaxckas
unest copmynupoBana y Adast B Buje mpusbiBa. OH MPU3BIBAET MOJIOABIX
K OBJIaJICHUIO €BPOINENCKON YUEHOCTBIO, JIIOACH COCTOSIBIIMXCS — K YMHO-
YKEHUIO OOTaTcTBa, IpaBHUTeNeH K CIIPaBEIIIMBOCTH.

[To Hamemy MHEHMIO, CETO/IHS Ieecoo0pa3Hee TOBOPUTE O eBpa3uii-
CKOH Hjee, KOTopasl JJOJKHA CIJIOTHTh CIABSIHO-TIOPKCKHE HApOJIbl, KOTO-
pBIe HAXOAATCS Ha TepeceueHnn NPeBHNX cBs3el BocToka (A3um) u 3ama-
na (EBpomsr). Ee BaxkHOH cocTaBisromeit u ¢pmnocopcknm HyHIaMEHTOM
CTaHOBHTCS BBICOKOE MeTapu3ndecKkoe yueHue o0 nepapxun «cuMmponnde-
CKUX JINYHOCTEH», K BEICIIMM 3BEHBSIM KOTOPOH OTHOCSITCS «UAES JINIHOTO
Bbora» n Poccusi—EBpaswust, nmpezacrasisiomnias co60it «COO0PHOCTEY HAIMH.
I'maBHast IEHHOCTH €BPA3UICTBA COCTOsUIA HE B OOLIMPHOCTH €ro reorpa-
¢un nnm cdeprl THTEPECOB Y OCHOBATENEH, a B €ro HIESX, OMHOBPEMEHHO
OpPUTHMHAJIBHBIX U B TO )K€ BpeMsI BHYTPEHHE POJICTBEHHBIX TITyOMHHBIM Tpa-
nuisiM. EBpasuiiiiaM ObuTo mprcyine 00JbIIoe HCTOPUISCKOE 3pEeHUE, M0-
3BOJIMBIIEE CBEKHUM B3INIIIOM B NMPHUBBIYHBIX 10 O6osn yepTax Poccun pasz-
IJISIIETH LEJbIH reorpaduuecKuil KOHTHHEHT — MaTEPHK ¢ 0C000# UCTOpHU-
yeckoit cynpooii — EBpasuro. Boctounble opuenTanuu Poccuu eBpa3uitisl
MIPEXIE BCETO CBSA3BIBAIIN C TEOTIOIUTHYECKOH chepoii, He pacipocTpaHsist ee
Ha penurno3Hyto odmacts. JI. I1. KapcaBun omy0OnnkoBai OTAETBHYIO KHH-
Ty, CaM0 Ha3BaHHE KOTOpPOoi — «3amnaj, BocTok u pycckas naes» — roso-
PHT O CyTH €T0 TOTHAIIHUX HHTepecoB. «He B eBponensanny cMpIci Hale-
IO HCTOPUYECKOTO CYIIECTBOBaHMS 1 HE €BPONEHCKUI Heall IPENOJIHOCHT-
csl HaM Kak Haiue Oygynieey.
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Eme B mponuiom Beke, pa3MBIIUIAS O CyAb0ax KyJabTyphl U IUBHIN3a-
nuu B ctpane, H. bepnseB ormedanr HEOOXOAMMOCTE Pa3BUTHS KYIBETYPHI
1 Hen30€)KHOCTB JABMIKCHUS 110 ITyTH MUPOBOM IMBUIIM3ALNH JUIS BCEX Ha-
ponoB Poccun. Ho o ncropuueckn CIIOXKHUBILEHCS TPajuUK 3TOT MyTh
OyZeT UMeTh CBOM OCOOCHHOCTH, MO3BOJISIOIINE TOBOPUTH O CBOEOOpa3-
HOMW eBpa3uiicKoll MUBMIM3AINY B paMKax enuHoi, muposoil. H. bepasen
mucai 0 6e306pa3HOCTH UBHIIH3AIIH, co3aBaeMoil B Poccru. BozaMox-
HO, IMO3TOMY, CUYHUTAJI MBICJIUTEIb, HApOAaM Poccun JaHO «IIOHATH KPU3UC
KyJIBTYpBl U TParenio HCTOPUIECKON CyapObI Oosiee OCTPO M yrioyOseH-
HO, 4eM OoJiee OIaromnosydHbIM JIOAAM 3arnagay. MBICIUTEIs CYUTAI, 9TO
MBI TOJDKHBI TTOTHOCTHIO TIPOMTH ITyTh MUBIIIM3AIMH U TOJIBKO MTOCIE 3TO-
TO MTOTBITATHCSI CO3/IaTh OoJiee TyMaHHOE O0MIECTBO. A 10 TEX MOp, OTMEYa-
eT ¢purocod, Boie Hapoaa HEOOXOTUMO OUUCTUTHCS U YKPETUTHCS, TTPOH-
TH 4Yepe3 BeJuKoe mokasaue. « Tombko Torga, — aenaet BeiBog H. bepms-
€B, — BOJISI €T0 K MPEO0OPAKECHUIO KHU3HH JIACT €My IIPABO ONPEACIUTH CBOE
MIpU3BaHUE B MUPE».

VYke B Hamle BpeMs, Ha HOBOM dTalle HCTOPHYECKOro pa3BuTusi Poccun
U TIOCTCOBETCKOTO COCTOSIHHSI T€ONOJIMTUYECKOTO MPOCTPAHCTBA OBIBIIE-
ro CCCP unest eBpa3zuiicTBa NMOJYYUIIa HOBBIM UMITYJILC HA HOBOM TOCYIap-
CTBEHHO-TIOJIUTHYECKOM YPOBHE.

C. B. Apxunos,
cmapwuii npenodasamens Kagheopsl meopuu npasa
u npasooxpanumenvroi oesmenvrocmu CII6IVIT

[BA OBPA3A TOCYAAPCTBA

B coBpeMEHHOM TMOCTKIACCHYECKOM IIPAaBOBEACHUN MPOUCXOMMT,
no onpenenenuto M. JI. YecTHOBa, aHTPOMOIOTMYECKUM TOBOPOT, UTO 03-
Ha4aeT CMbICJIOBYIO CBSI3aHHOCTb B €IMHOM I'OCYAapCTBEHHO-IIPABOBOM KOH-
LENIHH Cep MCHXOIIOTHIECKOTO, COMOIOTUIECKOTO U KYIIBTYPOIOTHIECKO-
ro IOAXOAOB K MPaBy M rocyaapcTBy. B aToM cmbicie Teopust rocyrapcTa
CTaHOBHUTCSI YacThIO OOIIEH TeOpUH KyIbTyphI o0IIecTBa. B kauecTBe MeTo-
JIOJIOTHYECKOTO OCHOBAHMSI MMOCTPOEHHSI MHTETPATUBHONW TEOPHUH TOCyIap-
CTBa BCE Yallle UCIOJIb3YIOTCSA UIEU COLIMATIBHOIO KOHCTPYKTUBU3MA. Takoit
TIO/IXOJI TTO3BOJISIET M30eXkKaTh OJTHOMEPHOCTH BOCIIPUSITHS TOCYAapPCTBEHHO-
NPaBOBOW JICHCTBUTEILHOCTH M CIIOCOOCTBYET CHSITHIO OMHAPHOMW OIIO3H-
UK «00BEKT—CYOBEKT». MeTOn0I0rHueCKUe MOT0KEHHS COIHATIBHOTO KOH-
crpykruBusma U. JI. UecTHOB GopMyIHpyeT B CIACIYIOUIMX MOJOKEHHSX:
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1) «wrroboe commanbHOE SBJICHHUE. .. CYIIECTBYET B TPEX MOIycaX OBITHS —
B BHJIC MACCOBOTO ITOBEICHHUS, 3HAKOBOH (hOPMBI I MEHTAIIFHOTO 00pasa...»;
2) colmanbHOE SIBJICHAC — PE3YIIBTaT MPAKTUKH, 3a()UKCHPOBAHHBIN 3HAKOM
U «OOMICTIPUHATHIM MEHTAIEHBIM 00pa3oM»; 3) JIF00OW COIMATbHBIN HHCTH-
TyT — «KOHCTPYKT, 0OYCJIOBIICHHBIN 1 OTpaHUYCHHBIN XaOUTyaIn3aIueH. . .
MPEAIECTBYIOIUX MPAKTHK.

[Tpusnanue oOycioBiIeHHOCTH (peHOMEHA TOCyAapcTBa HAMOHAIBHON
MPaBOBOM KyJBTYpOH MpeArnonaraeT OCMbICIEHUE KYTbTYyphl KaK OCHOBHO-
ro (akTopa, 3aJaf0IIEero MOJUTHYECKYIO U TPABOBYIO WACHTUYHOCTH 00IIe-
cTBa. B oTeuecTBeHHOH HayKe MOYKHO YKa3aTh HA TOIXO/BI K TIOHATHIO KYJb-
TypBI, HOHUMAaEMOU KaK OPTaHWIECKOE 110 BCEX CONMAIBHBIX (JEHOMEHOB.
Tak, 1. C. JInxadeB pa3pabaTsiBa KOHICTIINIO KYJIBTYPHI B €€ MHOT000pas-
HOM KOMMYHHUKATHBHOM IIPOSIBIICHUU. Y YCHBIH TMpeyIarajl paccMaTpHBaTh
KYIBTypy «KaK HEKO€ OPTaHHYECKOe IEeJIOCTHOE SIBIICHUE, KaK CBOETO PO-
Jla cpery, B KOTOPOH CYIIECTBYIOT CBOU OOIIME /ISl PA3HBIX aCICKTOB KYJIb-
TYpbI TEHJIEHLUH, 3aKOHbI, B3AUMOIPUTSKEHHS U B3aUMOOTTAIKUBAHUSL. .. »
«ITo aroii cxeme, — mucai Jl. C. JluxayeB, — CYIIECTBYIOT TBOPEI] (MOXKHO
Ha3BaTh €ro aBTOPOM, CO3/IaTEJIeM OINPEEeNICHHOTO TEKCTa...) H “TIoTpeOH-
TeJb”, moMy4aTesb HH(pOopMaIuu, TEKCTa, MPOU3BEACHUS. .. KYIBTYPHOC SIB-
JIEHUE Pa3BEePTHIBACTCS B HEKOTOPOM IIPOCTPAHCTBE, B HEKOTOPOI BPEMEHHOM
MOCJIe0BATEILHOCTH. TBOpEI] HAXOAUTCS B HAYAJIE ATOH IeTH, “Noydarens’
B KOHIIE — KaK 3aBepIaromnias npempiokerane Toukay. /1. C. JlnxadeB moHu-
MaeT KyJIbTypy KaK COTBOPYECTBO MEKAY TBOPIIOM U MOJydaTelIeM TeKCTa.
[To MHEHHIO YYEHOTO, «aBTOP (€CIM ATO TaJAHTINBLINA aBTOP) BCETAA OCTaB-
JISeT ““HeYTO”, 9TO T0padaThIBACTCS, TOMBICIHBACTCS B BOCIIPUSATHH 3pUTE-
JIS1, CIYIIATeIsl, YUTaTeNs U T. 1.». [10moOHBIH TOIXO0/ IT03BOIISIET TOBOPHUTH,
mo MHeHUI0O M. M. BaxTuHa, 0 JUXOTOMUYHOCTH KYJIBTYPBl — KYJIBTYPHI
NUTHI U KYJBTYpbl HapogHOU. BMecTe ¢ TeM B npezcTaBiennn baxtuHa Ha-
POMIHAS KYJIBTypa IMPOTUBOCTOUT KYJIBTYpe O(pUIHaIbHOM. B mpoTuBoBec mo-
s3unu baxtuna JluxayeB roBOPUT O €MHON KYJIBTYpHOU cpejie, oHUMae-
MO KaK JIMajior KyJbTypbl aBTOPOB TEKCTOB (3IUTHI) U KYJIbTYPbI YUTATEICH,
MPECTABICHHBIX MIUPOKUMH CJIOSIMHU 001ecTBa (Hapoaa). [IpuMeHuTenHo
K TEOPHUH TOCYIapCTBA MOYKHO TOBOPUTH O HAJIMYMH B OOIIIECTBEHHOM CO3HA-
HUH JBYX 00pa3oB roCyaapcTBa: OIMH 00pa3 3a1aeTcsl MOTUTHIECKON 3ITH-
TOH 00ImIecTBa Kak aBTOPaMH MOJIUTHUKO-IIPABOBBIX TEKCTOB, APYron obpas
«JIOMBICTTBACTCSD) YUTATEISIMUA STHX TEKCTOB. JTO MO3BOJISET CIIENATh BBI-
BOJI O COIMAJIFHOM KOHCTPYHPOBAHHUHU €INHOTO (PeHOMEHA TOCYyIapcTBa KaK
pe3ynbTaTa TBOPYESCKOTO TUATOTa MEK Ty TIOTUTHYCSCKOM 1 TIPABOBOH SIUTOM
1 He mTol. [Ipu 3TOM, ecii KOHCTPYHPYEMBIH 3IUTOH 00pa3 rocynapcTaa
000CHOBBIBAETCS IPEUMYIIICCTBEHHO PAIlHOHAIBLHBIM ITyTEM, TO HAPOIHBIN
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o0pa3 rocyaapctsa popMupyercs 0onee CTUXMHHO U HOCUT MPPAIIMOHAIb-
HBII Xapakrep. Bo Bropom citydae, 10 MHEHHUIO aBTOpa, HanOoJIee Meperek-
THUBHBIM METOIOJIOTMYECKUM TIOIXOZI0M MOJKET BBICTYIIATh TEOPHS COLHAIb-
HbIX npeacrasieHnii C. MockoBnun. ConpanbHble MPEACTaBICHHs TOHH-
MAIOTCsl KaK «TOCTIOJICTBYIOIINE B COIIMAIBLHOM TPYIIe OObIICHHBIE 3HAHUS
0 COLIMAJILHO 3HAYMMOM C TOYKH 3pEHHUSI ATOU IpyNIbl 00bekTe. ..» Takue co-
HUAJbHBIC TIPEACTABICHUA, 10 MHCHUIO C. MOCKOBI/I'-II/I, " €CTh CaM O6"beKT
KOHCTPYHUPYEMOH COITMOKYIBTYPHOM peaqbHOCTH.

Ha nanuume nByX COCyIIECTBYIOIIMX B OOIIECTBEHHOM CO3HAHHMU 00-
pazoB rocyngapcTBa ykaseiBaeT H. B. Anuapuanos. Ilo MHeHHIO y4eHO-
T0, BO-TIEPBBIX, MOKHO TOBOPUTh 00 MHCTPYMEHTAIBHOM 00pa3e rocynap-
CTBa, PAaCCMaTPUBAEMOM KaK armapar BIACTH W YIPABICHUS; BO-BTOPBIX,
B 0OIIECTBEHHOM CO3HAaHHWH MPHUCYTCTBYET 00pa3 rocyaapcTsa, MO3BOJIS-
IOIMH «BBIPa00TaTh K HEMY OTHOIICHHE KaK K YHUKAJIbHOMY WHCTHTYTY,
ru0enb KOTOPOTo, B OTIIMYNE OT THOSIN WHANBUAA WM JIMKBUAALNH KOM-
MEpYeCcKOl OpraHu3alliy, HECET HeoOpaTuMble TPAarn4ecKue MoCieCTBHS
JuIs 001IecTBa B iesioM». [1o MHEHHIO yueHOT0, HHCTPYMEHTAJIbHBIH 00pa3
rOCy/IapCTBa SIBJISIETCSl BTOPOCTEIIEHHBIM 110 OTHOILICHUIO K OpPraHUCTHYE-
CKOMY 00pa3y rocyaapCTBEHHOCTH Kak 00pasy, 3aJarouieMy yCIOBHs s
[IOJINTUKO-IIPABOBOM MIEHTUYHOCTU. Takod moaxoj B paMKax IapaiurMbl
KyJ'H)TypHOI\/'I JAUXOTOMUYHOCTH MPEACTABIIACTCA OIHI/IGO‘[HBIM, IMOCKOJIBKY
IPUBOAMT K MPHOPUTETHOCTH 3HAYEHUSI OJHOrO 00pa3a rocynapcraa (op-
TaHUCTHYECKOTO) B MPOLIECCE KOHCTPYHPOBAHUS €ANHOTO (PeHOMEHA Tocy-
JApCTBEHHOCTH. DTO 3aKOHOMEPHO NPHUBOINUT K HE BCET/IAa OCO3HABAEMOMY
OTOXKJIECTBIICHHUIO 001IecTBa (Hapo/a) U roCy1apCTBEHHOCTH, TOHUMAaeMO
KaK BJIACTHBIN acleKT Hapoaa. Takol TOUKM 3peHHs NMpHIepKUBaeTcs, Ha-
MIpUMep, U3BECTHBIN TeopeTuk rocygapctsa A. M. Bennuko. OnHako ¢ no-
3ULUI HTHCTPYMEHTAJIBHOTO IT0JIX0/1a TOCYapCTBO €CTh OPraHU3aIHs ITOJIH-
THYECKOH BJIACTH B OOIIECTBE, I7I€ BIACTh IOHUMAETCS KaK sIBICHHE 000C00-
JICHHOE (OTUYYKICHHOE) OT 00IIIeCTBa.

[Togo6HOE poTHBOpEUNE, 10 MHEHUIO aBTOPa, HE MOXKET OBITh perie-
HO uepe3 ompesiesieHue MPUOPUTETHOCTH OPTaHUCTUYECKOTO MIIM HHCTPY-
MEHTAJIBHOTO 00pa3a rocyJapCTBEHHOCTH, TOCKOJIBKY TPHOPUTETHOCTH UC-
KJIFOUaeT 3HaYMMOCTh JIPyTroro o0pa3a B OOIIECTBEHHOM CO3HAHUHU. DTO
00CTOSITENBCTBO, TO-BUMMOMY, II03BOJISIET TOBOPUTH O IABYX YPOBHSX CO-
[UAIBHBIX CHCTEM TOCYAapCTBEHHOCTH, 33/1aBaEMbIX JIBYMS 00pa3aMu ro-
CyZlapcTBa, INAJIOTHIECKH COCYIIECTBYIOIINX B OIUTHKO-TIPABOBOM KYJIb-
Type connyMa.
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C. B. Mnywayenko,

npogheccop kagedpsl meopuu u ucmopuu nPasa u 20Cy0apcmed

Cegepo-3anaonozo uncmumyma ynpasienus Poccutickoil akaoemuu HapoOHO20 X035UcCmed
u eocyoapemeennoil cyocowl npu Ilpesudenme PO (Canxm-Ilemepbype),

O00KMOp 10pUOUHECKUX HAVK

WHOOPMALIMOHHAS BE3OMNACHOCTb HECOBEPLUEHHOJIETHMX B POCCUU
B YCJIOBUSIX NOBAJIN3ALIUKA

B HanmonanpHO# cTpareruu neiCTBUI B MHTepecax aeTeil Ha 2012—
2017 ronpl nonuepkuBaercs: «Pa3BUTHE BBICOKMX TEXHOJIOTUH, OTKPBITOCTD
CTPaHbl MUPOBOMY COOOIIECTBY MPUBENHN K HE3AUUIIEHHOCTH IeTeH OT Mpo-
THUBOTIPABHOTO KOHTEHTA B HHPOPMAIIOHHO-TEJICKOMMYHHKAIIMOHHON CETH
“Unrepner”... [To ceenenusm MBJI Poccuu, uncio cailToB, comepkammx
Marepuabl ¢ IeTCKOW NopHorpaduei, yBeaIMYHIOCh IIOUTH Ha TPETh, a KO-
JUYECTBO CAMHUX MHTEPHET-MaTepHaIOB — B 25 pa3. 3HAUYUTEIhHOE YHCIIO
CaiTOB, MOCBAIIEHHBIX CYHUIHaM, TOCTYITHO MOAPOCTKAM B JII000E BpeMsI».
Takxe oTMe4yaeTcst «<HeCOOTBETCTBUE COBPEMEHHOI CHCTEMBI 00ECIICUeHHUS
MH(POPMAIMOHHON 0e30MTaCHOCTH JIETEH HOBBIM PHICKaM, CBSI3aHHBIM C pas-
BuTHEM cetH “VHTepHeT” n MH(OPMAIIMOHHBIX TEXHOJIOTHH, HapacTarolle-
MY IPOTHBOIIPABHOMY KOHTEHTY.

CyIecTByIOT 0COOEHHOCTH, C KOTOPBIMU MIPUXOJUTCS CIUTATHCA, 3aHU-
MasiCh pelIeHneM MpoOieMbl HH()OPMAIIMOHHOM 0€30MTaCHOCTH B HHTEPHET-
MIPOCTPAHCTBE:

— OTCYTCTBHE TpaHHIl HHPOPMAIIH;

— BBICOKasi CKOPOCTh PACIpPOCTPAHCHUS, MOJU(DUKAINK U 3aMUCH
JIAaHHBIX;

— OTpOMHBIE 00BEMBI XpaHALICHCS, pacIpoCcTpaHstonIeiics, Mmoaudu-
upytoreiics nadopmarum;

— pa3HoO00pa3ue TEeXHUUECKUX CIIOCOOOB COBEPILEHHUS MPECTYIUICHUN
B cepe HHPOPMAITOHHBIX TEXHOIOTHH;

— MEKTyHapOIHO-TIPABOBBIC KOJUTU3HH U TIPOOEITH B OTCUECTBEHHOM 3a-
KOHOJIATE/IbCTBE B 001acTH MH(OPMAIIMOHHOM OE30MaCHOCTH.

Wnudopmanms — cTpaTerndecKuil pecypc HOBOTo Beka. [Iporpecc kom-
MBIOTEPHBIX WHPOPMAIIMOHHBIX TEXHOJIOTHH, HHPOPMALMOHHBIX CHCTEM
U IPyTUX COBPEMEHHBIX CPEICTB peann3ay MHOOPMAMOHHBIX MPOIeCc-
COB CETONHS 3aTparuBaeT KU3HEHHBIE HHTEPECH KaXXI0TO yemoBeka. Heob-
XOZMMBI MEpHI, HAIIPABJICHHBIE Ha 00ecrieueHe nHPOpMannoHHOI Oe3o1mac-
HOCTH JISTCTBA B YCJIOBUSIX COBPEMEHHOMN I100ann3aiui HHGOpMaoOHHOTO
MIPOCTPAHCTBA U TOCTyMHOCTH VHTEpHeTA.
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HammmonanbHas cTparerus npeaiaraeT cieayoee:

— CO31aTh U BHEIPUTH IMPOTPAMMBI O0yUCHISI IETEH/TIOIPOCTKOB Ipa-
BHJIaM OE30IMacHOTO TOBE/ICHUS B MHTCPHET-TIIPOCTPAHCTBE, MPO(OUITAKTHKA
HMHTEPHET-3aBUCUMOCTH, IPEAYNPEXKICHUSI PUCKOB BOBJIEUEHUS B IPOTUBO-
MPaBHYIO IEATECIBFHOCTD, MOPHOTPad o, y4acTHe BO (rremmoodax;

— CO3/1aTh MPABOBbIC MECXaHU3MbI OJIOKUPOBaHUs HH()OPMAITMOHHBIX Ka-
HaJIOB HpOHI/IKHOBeHI/I}I qepe3 UCTOYHUKHU MaCCOBOﬁ l/IH(i)OpMaL[I/II/I B HOBC-
HaJIbHYIO Cpe/y JIEMEHTOB KPUMHUHAIBHOM NICUXOJIOTUH, KyJbTa HACHIIHS,
JPYTUX OTKPOBEHHBIX aHTHOOIIECTBEHHBIX TCHICHIINI U COOTBETCTBYIOIIEH
UM aTpUOYTHKH;

— BHEJPHUTH CHCTEMBI MOHUTOPHUHTOBBIX MCCIIEOBAaHUN TI0 BOIIPOCAM
obecriedeHns1 0E30MMacHOCTH Cpebl 00pa30BaTEeIBHBIX YUPESKICHNH, a TakK-
JKe HaAyYHO-METOJMUECKOTO M HOPMAaTHBHO-TIPABOBOTO 00ECTIEYCHHUS COOIO-
JICHUS CAaHUTaPHO-TUTHEHNIECKUX TPeOOBaHMH K UCTIONB30BaHIIO HH(OpMa-
[IMOHHO-KOMIIBIOTEPHBIX CPEACTB B 00pa30BAHUU JICTCH;

— co31aTh OOIIECTBEHHBIC MEXaHU3MbI IKCIIEPTU3bI HHTCPHET-KOHTCH-
Ta IS IeTel;

— €O03/1aTh MOPTAJIbI U CANTHI, AKKYMYIUPYIOIINE CBEACHUS O JTYUIIUX
pecypcax i JeTel u poauTeei;

— CTUMYJIMPOBATh POJLUTENEH K MCIOJIb30BaHUIO ycayru «Poaurens-
CKHI1 KOHTPOJIb», IIO3BOJIAIOLEH yCTaHABIMBATh OrpaHUYEHUs focTyna K 1H-
TEPHETY.

Bce 3T0, OTaraeT poccuiickuii 3aKOHOAATENh, IETEPMUHUPYET POPMU-
pOBaHNE HAJCKHOW CHCTEMBI 3AIIUTHI IETEeH OT MPOTHBOIPABHOTO KOHTECH-
Ta B 00pa30BaTEIBHON Cpee IIKONBI U JI0Ma, a TAK)KEe CMOXKET COKPATHTh
YHCIIO TIOCTPAABIINX HECOBEPIICHHOICTHUX OT IPOTHBOIIPABHOTO KOHTCH-
Ta B UHTEPHET-CPE/Ie.

B Hamieli cTpaHe BO BCeX 00pa30BaTEIBHBIX YIPSKICHHUIX B 00sI3aTEIb-
HOM TIOPSIJIKE UCTIONB3YETCsl KOHTCHT-(MIIBTPAIIHSI, H3aHbI IPUKA3kl, pa3pa-
0OTaHBI JIOKAJIEHBIC aKThl U HHCTPYKIIMH [Tl COTPYIHUKOB IO MPEITYTPEIK-
JCHHUK BO3MOXXHOCTHU BBIXOJa yqaumxca Ha CaflT]:-I, HOCALIHUEC HeFaTMBHLIﬁ
xapakrep. OUIBTpbl HEOOXOMMBI, HO Ha CETOJIHSIIHNIN JIeHb OHU HECOBEp-
HICHHBI, [TO3TOMY, CYHTAl0, BOIIPOC Oe3omnacHocTH B HTEepHETE TpeOyeT mo-
CTOSIHHOTO BHUMAaHHUs KaK poIMTENEeH, yuuTelel, Tak u nerei. Bospacr-
Has KiIaccupuKanus caiiToB B Poccum — mmoka erie TOIbKO MOTHBIN TPeH I,
HO HE He0OXOAMMasi peaTbHOCTh, @ HECOBEPIICHHOICTHIE HYK/TAIOTCS B 3a-
IIUTE U «IeTCKoM» MHTepHeTe mpsaMo ceifyac. Maamnie MKOJIFHIKH CTa-
KHBAIOTCS C TOPHOTpaQUUSCKUMA U300paXKCHUSIMH pPeKe, YeM CTapIlne,
HO TIPH 9TOM OHH UCTIBITEIBAIOT OoJbIuii cTpecc. Tak, B mumee Ne 179 Kamu-
HUHCKOTO patioHa CaHkr-IlerepOypra akTHBHO IPOBOIUTCS POdHIaKTHIe-
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ckast paboTa B IIEISIX [IPE0TBPAIICHHS IOBEHAIBHON BUKTUMHU3anny. JleTam
HYKHO OOBSICHSTB OTTACHOCTB MPEI0CTABICHNS TNIHBIX TaHHBIX B IHTEpHE-
Te, Be/lb, 00Naasi TMIHON MH(OPMAIMEH MOJIb30BaTeNsl, 370YMBIIUICHHUK
MOKET ITPOBEPHYTH MOIICHHUYECKYIO onepanunio B CeTH WM OpraHu30BaTh
KkubepripecienoBanue. Takke 3TH JaHHbBIE BIIOCIEICTBUU MOTYT JIETKO I10-
nacthb B 0a3y criaMepoB U (pHIIEPOB, KOTOPHIE €IIIE JI0JT0 HE OCTABAT JKEepT-
BY B II0KO€. DTO BOIPOC COLMAIbHON OTBETCTBEHHOCTH HE TOJIBKO XOCTHHT -
MpoBaiijiepa, HO U COOTBETCTBYIOIINX TOCYIAPCTBEHHBIX OPraHOB.

Henocrarox 3HaHmit B 3TOH 00JIaCTH MpaBa MPUBOAUT K TOMY, YTO MHO-
T'H€ IIKOJIBHUKKM HE BUAAT NPECTYIJICHUS] B TOM, YTOOBI, HallpUMeEp, B3JI0-
MarTh YbIO-TO CTPAHUILY B COIIMATBHON CETH WJIN YCTaHOBUTH HEIMILICH3HOH-
Hyto nporpammy. Co3gaHHas pu noafep:kke MUHHUCTEPCTBA CBSI3H U Mac-
coBbIX KoMMyHHKanmii P® Jlura 6e3omacHoro WHTepHera (ligainternet.
ru) — KpymnHe#nas 1 Hanbosee aBTOpPUTETHAs B HAIICH CTpaHe OpraHu3a-
1UsL, 11eTh KOTOPOH — MPOTHBOJICHCTBHE PACTIPOCTPAHEHHIO ONTACHOTO KOH-
TeHTa BO BcemupHOI nayTuHe, B TOM 4HCIIe OKa3aHUE PeajbHOW ITOMOIIH
HECOBEPIICHHOJIETHIM, CTABIINM ITPSIMBIM HJIM KOCBEHHBIM 00Pa3oM >KepT-
BaMHM PacIpOCTPAaHEHUsI ITOTO KOHTEHTA.

st oGecrieuennst 6€30MaCHOCTH LIKOJIBHUKOB B MIHTEpHETE B yCIIOBH-
SIX COBPEMEHHOM TII00aM3auy 0co00e 3HAYCHNEe UMEET B3auMOjIeiicTBUE
0011e00pa30BaTEIHHOTO YUPESKICHHS C POAUTENIMU. 1 HAYMHATH COBMECT-
Hy!0 paboTy HaJ0 ¢ MepBOTo Kilacca. B emsx 3amuThl 1eTeil 0T HeraTuBHO-
rO KOHTEHTA MpaBHiIaM 0e30macHoi paboTel B MIHTepHETE HY)KHO YUHUTh TaK
e, KaK U ITPaBUJIaM JJOPOXKHOTO JIBMKEHHS.

A. C. JanuensiH,

acnupanm Kageopel meopuu u UCMOpUU 20CyOapcmed u npasa
Kybanckoeo eocyoapcmeennozo ynusepcumema (Kpacrnooap)

POJIb PEJIUTUO3HOIO MPABA
B KOHTEKCTE NPABOBOW CUCTEMbI U3PAUNIA

Bonpocsl, kacaroliecst poiy ¥ 3HaU€HHUs PeIUTUU B IIPABOBOW CHCTe-
M€, SIBJIIFOTCSI HEOThEMJIEMOM COCTABIISAIOLIECH TUCKYCCUM U MIOJIEMUKH B U3-
pamIbCKOM 0OIIecTBE C MEPBBIX AHEH cymiecTBoBanusa [ocymapctBa Wzpa-
WIb. DTO CBA3AaHO C TEM, YTO PEIIMTHO3HBIH BOIPOC MHOTOTPAHHO OXBATHI-
BaeT Kak chepy COMMaIbHO-TIONINTHYECKON NeATeNFHOCTH, TaK U YaCTHYIO
JKU3HB IpakJaH. B cBsI3u ¢ 3TUM MIpeICTaBISET OBBIIIEHHbBII HAyYHO-TIPaK-
THUYECKUH MHTEPEC UCCIEAOBAHUE AHTArOHU3Ma U KOHKYPEHLHMH MEXIY



20 MpaBo ¥ rocyaapcTBO: UCTOPUS U TEOpHs

TOCYIapCTBOM M penurueil B M3pause B Xozue rocy1apCcTBEHHO-TIOINTHYE-
CKOTO CTaHOBJICHHsI. Bee 3T0 BKyIIe onpeesnsieT 3Ha9uMOCTh PACCMOTPEHNUS
BOIIPOCOB, KACAIOLINXCS MECTA M POJIM PEIMTHO3HOTO (pakTopa B MpaBOBON
CUCTEME KOOPIUHAT.

W3BecTHBIH cienuanucT Mo peIuruo3HoMy Borpocy O. ['yTMaH B BbIIIeNI-
et ox ero penakiuei MoHorpaduu «Ilonutnueckas cucrema M3panis»
MUIIET, 4TO «B VI3pawniie penurust sSBIsieTcs: OTHOBPEMEHHO 00bEeIUHSIOIINM
U pazbeauHstonmmM (akropom». [Ipu 3TOM HccienoBaTens 0OTMEUAET HECO-
MHEHHBIA «BKJIaJ PEJIMTUU B YKPEIUIEHUE €BPEHCKOTO HAllMOHAJIBHOIO Ca-
Moco3HaHuA B M3pawmiie (1, BEpOSITHO, TAKXKE B COXpPAaHEHUE €BPEHCTBA B 1~
acrope), MOCKOIbKY MOHOKOH(ECCHOHATBHOCTh HAPOAa (WIIH PETUTHO3HOE
M3MEpeHHne eBpeiicTBa KaK HAIMH) TTOACPKUBACT ero 000CO0IeHNE OT Apy-
THX 3THOCOB M TPAHUILY MEXIY HUMI».

Caerckue Bractu ['ocynapersa V3pawis yxe Ha paHHHX 3Tarax ero cy-
LIECTBOBAHUS NMOJYEPKUBAIM 3HAUUMOCTb UyJeHCKoro mnpasa. Tak, B omy-
01MKOBaHHOM MUHHMCTEPCTBOM FOCTHIIMH 3aKOHOIPOEKTE O HACJEJOBaHUU
1952 roma oTMeuanock, 4To OAHOM U3 OCHOB JJAHHOTO JOKYMEHTa SIBUJIOCh
uyneiickoe MpaBo, BEICTYIAIOIEE IPUMEPOM HacleIusl HAllUOHATILHOM KyJlb-
TYpBI U TpeOyIollee CBOEr0 BO30OOHOBIICHHSI I Pa3BUTHS. YHUKAJIBHOCTD HY-
JICWCKOTO TIpaBa BBIPAKAETCS €Ille U B TOM, YTO OHO «IIPEICTABISIET cOOOM
pUMeEp IOPUINIECKON CHCTEMBI, KOTOPas COXPaHMIaCh, HECMOTPS Ha OTCYT-
CTBHE IOJIEPKHUBAIOILETO €€ TOCYAaPCTBEHHOIO alnaparay.

IIpn 3TOM CTOUT OOpPaTUTH BHUMAHHE HA MHEHHE, YCTOSIBIIEECS B M3pa-
WIJIBCKOM M OTEUYECTBEHHOM JIUTEpPAType O TOM, YTO B HACTOSALIMNA MOMEHT
MIPaBOBasi CUCTEMA N3PANIIBCKOTO OOIECTBA HAXOAUTCSI B COCTOSIHUU KpH-
3Hca, IETePMUHUPYIOMNM (PaKTOPOM KOTOPOTO SIBUIICS (DAKT MOCTETIEHHOTO
HapacTaHWs «ITOJUTHYECKOH aKTMBHOCTH PEIMTHO3HBIX NapTuil... U ycue-
HHUE X JaBJICHUS Ha MTOBCEIHEBHYIO JKU3Hb M3PAMILCKOIO OOIECTBaY, Ha-
uypHad ¢ 1980-x ronos..

Onun u3 Hanbosee APKUX NPUMEPOB NPOTHBOPEUHS] CBETCKOTO U PEJIH-
THO3HOT'0 Havaj [PaBOBOW cucTeMbl M3pauiist MOXKHO MPUBECTH U3 00nacTu
cemeifHoro mpaBa. Tak, aTeUCTHl M HEPETUTHO3HbIE €BPEH, JKENAIOIIHNe 3a-
KJII0YHUTh Opak B M3panie, 00s3aHbl MPOMTH PETUTHO3HBIA 00psi, TPOBO-
JVMBIH OPTOIOKCAIBbHBIM paBBUHOM. IIpu 3TOM mapa MOXeT 3aperucTpupo-
BaTh Opak 3a TpaHMIEH WIN MOANNCATh OpPadHBIA JOTOBOP, B 00a MeHCcTBUA
OyyT MpU3HAHBI N3PANITBCKUMH CBETCKUMHU CylaMH U IPUHATHI BO BHUMA-
HHUE yYETHBIMH OpTaHaMH.

JlarHOE TTONOKEHUE JIeNl M3MEHMIIOCH ¢ TpuHsITHeM 5 HOsi0pst 2010 ro-
Jla 3aKoHa 0 rpakaaHCcKoM Opake (bpum a-3yeuiom). JlanHBIN HOPMaTHBHBINA
aKT BBEJI IOHATHE TPAXKIAHCKOTO OpaKa JUIst JINI, He OTHOCSIIIUXCS K TPaan-
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IUOHHBIM 1151 M3panist kKoHdeccnsaM (TakuM Kak Wydan3M, HciaM, XpUCTH-
aHCTBO). JKemnaromue 3aperucTprupoBarh rpakJaHCKUN Opak MOIKHBI ITOJATh
COOTBETCTBYIOIIIEE ITPOIICHUE Ha HMsI perucTparopa opakoB mpu MuHHCTEp-
CTBE IOCTHLIMU. B citydae eciu Bce Cybl MOATBEPJIAT, YTO HU OAMH U3 CYNpY-
TOB HE MPUHAICKUT K KaKOW-ITHO0 KoH(peccuu, mapa IpUIianiaeTcs B op-
T'aH IOCTHUIIMHU IS peructpanuu Opaka. Eie Ha ctauu paccMOTPEHUS 3TOT
3aKOH MOJIY4YXJT BBICOKYIO OLICHKY TE€X, KTO YBHUCI B HEM BO3MOKHOCTD ITPEC-
pBaTh MOHOTIOJIHMIO OPTOAOKCOB; APYTHE MOCUNUTAIH €r0 HEIOCTATOYHBIM II1a-
TOM, KOTOPBIH MOXET UMETh 3HAYUMOCTh JIJIsl OTIPEIeTICHHON YacTH Hacee-
HUS, HO JJAJIEK OT PEIICHUSI OCHOBHOM MTPOOIEMBI.

B HacTosmuit MOMEHT OTHOW M3 HanOoee HACYITHBIX TPOoOIeM SBIIeT-
Cs1 OTCYTCTBHE YETKOTO 3aKOHOJATENIbCTBA, PETIIAMEHTHPYIOIIETO MECTO pe-
JIUTUH B )KU3HU 001ecTBa 1 rocynapctBa. Kpome toro, M3pannem Obu1 paTh-
¢urmmpoBad MeKTyHApOTHBIH MAKT O TPAXKTAHCKUX U MOTUTHISCKUX TIPaBax
1966 rona, 3a UCKIIIOUEHUEM YaCTH, Kacarollecs rpaXk JaHCKOTO COCTOSHUS
Y CEMEHHOTO cTaTyca rpaXaaH. B 3THX yCIOBUAX CYIbI, @ B U3PAWIBCKHX yC-
JIOBHUSIX — UMEHHO BepXOBHBIi Cy/I, 00sI3aHBI UTPATh PETYITHPYIONIYIO POJIb,
HE JI0IycKasi TUCKPUMHUHAIUMY 110 PETUTHO3HOMY MIPU3HAKY.

B cBs13u ¢ aTUM 0}1HOI7[ M3 MCPBOCTCIICHHBIX 3a1a4 ABJIACTCA YACHCHHUC
nojioxkeHust ¢T. 1 OCHOBHOIO 3aKOHAa O JOCTOMHCTBE M CBOOOE YeIOBEKa.
B nanHo# HOpME yKa3bIBaeTCs, 4yTO 11eib « OCHOBHOTO 3aKOHA — 3aIUTUTh
JTOCTOMHCTBO M CBOOOAY YeloBeKa, a0kl 3akpenuTs B OCHOBHOM 3aKOHE
uenHoctH I'ocynaperBa M3panib Kak eBpENCKOro U 1EMOKPaTHYECKOTO To-
cynapcTtBa». be3 coMHeHHs, JaHHOE ONpeeNieHIe MOPOXKAAET HAMPSHKEH-
HOCTh MEXIY IeHHOCTsIMHU [ocymapcTBa M3pamis kak eBpeicKoro rocymap-
CTBa U €T0 IEHHOCTSIMH KaK TOCYapCcTBa JeMOKPATHIECKOTO.

B nayunoi#1 cpene M3paniist mpomoiKaroTes CIIOPHI IO TIOBOY IPaBoMep-
HOCTH AaHHoTro onpenenenus. Tak, B. I1. BopoObes, paccmarpuBast JaHHBINH
BOTIPOC, BBIICTSCT JIBA MIPOTHBOIIONIOKHBIX TTOIX0/a, 0003HAYAEMBIX CPEIU
MU3panJIbCKUX IOPUCTOB M MOJIUTONOTOB. [IpencraBurenu mepBoro mnoaxoaa
CUMTAIOT, YTO MOHITHSI «EBPEUCKOE» U «IEMOKPATUYECKOE» SIBIISIOTCS B3aH-
MOJOIIOJIHAOIIUMMU U TApMOHHUPYIOUIUMU. HpI/I OTOM B Ka4€CTBC apTryMEHTa-
MY BBICTYMAET UJIes, YTO IIEHHOCTH JIIOOO0TO JeMOKPAaTHUECKOTO 00IIecTBa
Pa3BUBAJIUCH I10]1 HETIOCPEACTBEHHBIM BO3/IEMCTBHEM €BPEHCKUX LIEHHOCTEH,
HCTOPUH, KYABTYPBI U TPaIUIIH.

Opnaxo B M3pamne ecTh OONBIIOE KOMWYECTBO KOMMEHTATOPOB IIpaBa
1 TIOJIUTOJIOT X — MPEICTaBUTEINEH BTOPOTO MOAXO0/1a, — ITOJIATAOIIHX, UTO,
HECMOTpSI Ha HEOCIIOPUMBIHN eBpeiickuil xapakrep locynapcrsa M3pauib,
HEJB3sI HACHTU(QHUIINPOBATH €TO KaK «EBPEHCKOE U JIEMOKPATHUECKOEY, TIOKA
CyIIeCTBYIOT ['aliaxa v paBBUHATCKHE CY/IBI, TAK KaK B 3TOM CIIy4ae IMOHSITHC
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«TIPaBOBOTO TOCYIAPCTBA» a0COITIOTHO HECOBMECTUMO C KOHIICIIIIHEH raia-
XUYECKO-TEOKPATHUECKOr0 roCcyaapCcTBa.

ITo HameMy MHEHHIO, TH 1BA MOHATHUS JIEXKAT B MOJISPHBIX INIOCKOCTSAX.
Tak, onpeneneHue «eBpeickoe rocy1apcTBO» 03Ha4aeT NPUHAJIEKHOCTh
K KOHKPETHOMY HCTOpHYECKOMY (DOHY, KYJIBTYpPHOMY HACJIEAHIO, TPaIUIINN
U, HECOMHEHHO, PEIUTUHU, TEM CaMbIM BbIpaxkast KyJIbTypOJIOTHUYECKHUE OC-
HOBBI TocyaapcTBa. B cBOIO ouepe/p HaIMUnE «JIEMOKPAaTHYECKOT0» Ha-
yaJia XapakTepu3yeT MPUBEPKEHHOCTh K ONpeAesieHHON (hopme rocynap-
CTBCHHO-TIOJIUTHYCCKOI'O yCTpOﬁCTBa O6H.IeCTBa " CBUACTEILCTBYCT O IIpH-
HATHU W3panieM OOIMENpUHATEIX yCTOEB MHPOMOPSIKA, 3aKPETIICHHBIX
MHPOBBIM coo0mecTBoM. OTMETHM, YTO MPH PACCMOTPEHHH OYEPETHOMN
aneusinuy B BepxoBHoM cyne M3pauiist Ha pellieHre HUKECTOSLIETO CY-
Jla, Kacaroleecs coep KaHusl IPUHLIUIA «EBPEMCKOro rocyaapcTBa, Bbl-
paxkanach yBEpEHHOCTb B TOM, 4TO «cyuiectBoBanue ['ocynapcra M3pa-
Wb B BUJE FOCYJapCcTBa €BPEHCKOro HapoAa He OTPULAET €ro JeMOKpa-
TUYECKOTO XapaKTepay.

CunraeM, 4TO TEHAECHIUH MOCIEIHUX JIET, UMEIOIIIE MECTO B U3PAUIIb-
CKOM NMPaBOBOH U MOJUTHUECKON JKU3HHU, HE/IBYCMBICIIEHHO CBUJICTENILCTBY-
IOT O TOM, YTO CTpaHa ABHUKXCTCA B HAIIPABJICHUH, CHOCO6HOM IIPUBECTU €€
K KJICpUKaJIu3alun HpaBOBOﬁ CHCTCMBI. Cnez[yeT COTJIaCUThCA C MHCHHUECM
B. I1. BopoGreBa, KOTOPBIi BEPHO MOIMETHII B BBIIIIEYKa3aHHBIX IIpoIieccax
MIOATBEPKICHUE YHUBEPCAIBHOIO XapaKkTepa Te31Uca O TOM, YTO B HACTOS-
1mee BpeMs THOepaTbHO-TYMaHUCTUIECKUE IICHHOCTH MEPEKUBAIOT YIIAI0K,
a BO3/IEIICTBUE PETUTMO3HOM TPa UMK, HAIPOTUB, YCUIIUBAETCS, B TOM YHC-
Jie B paMKax IpaBa. J{0ka3areiabCTBOM 3TOIO MOXKET CIYXKUTh BbICKa3blBa-
HHE MUHUCTpA I0cTUlMU M3pamis — npeacTaBuTeNsi CBETCKOM BIACTH —
51. Heamana, 3asiBuBIero: «lar 3a marom mMsl OyzeM 1apoBaTh IpaskaaHam
W3pauns 3axonsl Topsl u caenaem ['anaxy 0OCHOBHBIM 3aKOHOM CTpaHbl. Mbl
JIOJDKHBI BEPHYTh HapoJy Haclienue OTHOB. Topa jaeT oTBeThl aOCOIIOTHO
Ha BCE BOMNPOCHI, BCTAOLIUE Nepe] HaMu». HecOMHEHHO, TaHHbIE BBICKA-
3bIBAHMS TIPEICTABUTENS CBETCKOM BIIACTH MPEACTABISIOT cO00i ornye-
CKO€ IMMPOAOKEHHUE BCC YCUIIMBAIOMIETOCA BJIUAHUA q)yH}IaMeHTaHI/ICTCKI/IX
TEUCHUH.

IIpoBeneHHbI aHAIN3 PO PEIIUTUHU B TpaBOBOM cucteme U3pawis no-
3BOJIMJI IIPUITH K BBIBOAY O TOM, YTO Ha CErOIHALIHUN JI€Hb OHOM U3 Hau-
Ooree akTyaIbHBIX IPOOIEM B M3PAMIILCKOM OOIIECTBE M 3aKOHOJATEIbCTBE
SIBJISIETCS. HAJIMYME PABOBOTO BaKyyMa I10 BOIIPOCY OTIEIEHUSI TOCYAapCTBa
u penuruu. B popMarbHO-IOPUINIECKOM U PAKTHYECKOM TUIAHE STO O3HA-
YaeT, 4TO, BO-IIEPBBIX, B CTPAHE OTCYTCTBYET YETKOE Pa3elICHHE MEXTY TO-
CylapCTBEHHO-IIPABOBOH C(hepol, C OJHOI CTOPOHBI, U PEIUTHO3HO-IIPABO-
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BOW — C ApPYroid. A BO-BTOPBIX, PEJIIMTHO3HBIC WIEH, TPAAUINN U JTOKTPH-
HBI IPONUTHIBAIOT COOO0M BCIO TOCYAAaPCTBEHHO-TIPABOBYIO JKU3Hb M3panis,
aTOCY/IapCTBEHHO-TIPABOBBIC YUPEKICHNS, HOPMBI 1 HHCTHTYTHI ITUPOKO HC-
MOJIB3YIOTCS ISl MOJAEPIKAHUS PETUTHO3HO-IPABOBOM KU3HHU.

A. U. 390kuH,
npogeccop kagedpvl ompacnei npasa CII6I'VII, kanoudam ropuduueckux Hayk

K BONPOCY O NMOHATUW «KYNIbTYPHAS LLEEHHOCTb»
B MEXAYHAPOJHOM MPABE

B MexayHaponHOM mpaBe KPyr OTHOLIEHHM, CBI3aHHBIX C KYJIbTYPHBIMH
LIEHHOCTSAMHU, BECbMa 3HaYMTeNIeH. BmMecTe ¢ TeM Bonpoc 0 MpaBOBOM 3aKpeT-
JICHHUHM CaMOTI'0 MOHATHSA «KYJIbTYypHasA HEHHOCTB» OCTACTCA JUCKYCCHUOHHBIM,
XOTSI UIMEET HE TOJIBKO TEOPETUYECKOE, HO U MPAKTUYECKOE 3HAYCHHUE.

B nacrosiiiee BpeMs B MEXIyHapOJHOM IIpaBe CYIIECTBYET Oojee Mmoy-
COTHU MEXAYHApOAHO-IPABOBBIX AKTOB YHHBEPCAIBHOIO U PErMOHAIBLHOTO
XapakTepa, peryaupyONIiX OTHOIICHHS 110 TTOBOIY OOBEKTOB KYJIBTypHOTO
Hacneans. OHAKO B OTHX JOKYMEHTAX HE JaeTCs OOIIETo OIpeeeHus Ta-
KHUX 00BEKTOB, KOTOPBIC B HAYYHOU TUTEpaType MOTYUILTH 001Iee HanMeHO-
BaHUE «KYJIBTYPHbIE IEHHOCTI.

B MexnyHaponHO-IpaBOBBIX aKTax U HAYyYHBIX UCCIIEIOBAHUAX, TOCBS-
IICHHBIX 00BEKTaM KYJIbTYPHI, HCIOJIB3YIOTCS J[BA TEPMHHA — «KYIBTYP-
HOE HacJIene» U «KyJIbTypHasi coOcTBeHHOCTBY. [Tocennmii yae Bcero mne-
PEBOAUTCS HA PYCCKHI SI3BIK KaK «KYJIBTypHBIE lIeHHOCTHY. He 3arparusas
po0JieMy COOTHOLICHU MOHATHI «KYJIBTYPHOE HACIEANE» U «KYJIBTypHas
COOCTBEHHOCTBY (OHA 3aCITy)KHBAET OTACIBHOTO HCCIIEHI0BaHMs), MbI Oy1eM
HCIIOJIb30BAaTh TCPMUH «KYJIBTYPHBIC HICHHOCTH. HaHHBIﬁ TCPMUH UMECCT LI~
POKHIA CMBICII, OTPAYKAIOIINI TBOMCTBEHHYIO IPUPOILY OOBEKTOB KYJIBTYPHI,
KOTOPBIE SIBIISFOTCS OAHOBPEMEHHO 00BhEKTaMH ITpaBa COOCTBEHHOCTH U KyJTb-
TYpPHOTO HACJIEINs, a TAK)KE OXBATBIBAIOLMI HEMAaTepHaIbHbIE U MATEPHUATIb-
HBIE 00BEKTHI KyIBTYPHI.

[ToHATHIO «KYJIBTYPHBIE LIEHHOCTH» B KaX10M MEXAyHApPOAHON KOHBEH-
UM J1aeTCs CHeNUalIbHOE ONpeAeIeHe, KOTOpoe (GOpMYIUpPYETCs OOBITHO
JUIs Lieel JaHHOTO IIPABOBOro aKTa. B CBS3M ¢ 3TUM B MEKIyHApOJHOM Mpa-
B€ OTCYTCTBYET €AMHOE ITPABOBOE MOHATHE «KYJIBTypHasl LIEHHOCThY, 3aKpeTl-
JICHHOE B HOPMAaTUBHOM BH/IE.

BriepBble ornpeseneHre «KyJlbTypHasi HEHHOCTb» ObUIO COPMYIHPO-
BaHO B ['aarckoif koHBeHIIMU «O 3amuTe KyIbTYPHBIX IICHHOCTEH B Cllydae
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BOOpPYKeHHOTO KOH(HKTa» oT 14 Mast 1954 rona. bnaromapst nfaHHOMY JOKY-
MEHTY 3TOT TEPMHH OBIII BBEIEH B MEKTYHAPOJHYIO TEPMHUHOJIOTHIO.

B ct. 1 nannoit KonBeHuu faercs onpegencHue MaTepualbHON KynbTyp-
HOU IIeHHOCTH. B Hell mepeuncisrorest 00beKThI, MPEICTABIAIONINE KYIIBTYP-
HYI0 LIEHHOCTb, BKIIIOYasl «LEHHOCTH, JIBUKMMBbIE WU HEBUKHUMBIE, KOTO-
pBIe IMEIOT OOJTBIIIOE 3HAYEHHE ISl KYJBTYPHOTO HaCIEANs KaXKI0T0 Hapo/ia,
TaKHe Kak MaMATHUKH apXUTEKTYPbl, UCKYCCTBA HIIU HCTOPUH, PETUTHO3HBIE
WIIH CBETCKHE, apXEOIIOTHYECKHE MECTOPACTIONIOKEHNS, ApXUTEKTypHBIE aH-
camOi1, KOTOpBIE TIPEICTABIAIOT UCTOPHYECKUN M XyH0)KECTBCHHBIN MH-
Tepec, MPOU3BENICHNSI NCKYCCTBA, PYKOIIUCH, KHUTH, IPyTUe MPEIMETHI Xy-
JO)KECTBEHHOTO, NCTOPHUUECKOTO MM apXEOJIOTHUECKOTO 3HAUCHHUS, & TAKKE
Hay4YHbIE KOJUIEKIINU WM Ba)KHBIC KOJUICKIIMN KHHT, apXUBHBIX MaTepHaIOB
WM PENPOAYKIMH IEHHOCTEH, yKa3aHHBIX BBIIIE, 311aHHS, LICHTPBI COAEpIKa-
HUSI KyJIBTYPHBIX IIEHHOCTEN.

B nanHOM ompeseneHuN MOXKHO yKa3aTb HA OCHOBHBIE NPU3HAKH, MO-
3BOJISIFOIME BBIZICIUTH TOT WIIM MHOH OOBEKT HMEHHO KaK KyJIBTYpHYIO LICH-
HOCTb. [Ipekae Bcero 3To UCTOpPUUECKUN U Xy[J0KECTBEHHBIH HHTEpeC, ap-
XEO0JIOTHUeCcKoe 3HaueHne. MOXKHO CKa3aTh, YTO KaTErOpHsl KYJIbTYPHBIX IIEH-
HOCTEeH ¢ caMoro Hayasia puoOpeTaeT MpU3HaK YHUBEPCAIbHOI 3HAUUMOCTH
JUTSI MUPOBOM KYJIBTYPHI B 11€710M. [IpH 3TOM 3HaYNMBIi 00BEKT JOIKCH OBITh
YHHUKAJIBHBIM IIPEAMETOM, OTHECECHHBIM K KyJIBTYPHBIM [IEHHOCTSIM, ITpeaMe-
TaM, He IIPOCTO JAIOLINM YEJIOBEKY HH(DOPMALIUIO HCTOPHUUECKOTO, Xy 0Ke-
CTBEHHOTO WJIM HAay4HOTO XapakTepa, HO B MEPBYIO OYEpEb BO3ACHCTBYIO-
MM Ha OPTaHbl 9yBCTB.

Kpowme toro, B paccmorpenHoii Hopme Konsennuu 1954 rona namuwio or-
pakeHHe NPUHIMITHATIBHOE PAa3rpaHMIeHIE MaTePHAIBHBIX KyJIBTYPHBIX IICH-
HOCTEH Ha JIB€ KATErOPHH: ABHKUMBIX M HEJIBUKHMBIX, YTO MOXKET CIYXKHUTh
OCHOBaHHEM JUIs X KJIaCCU(PHUKALIH.

ITomuepkHem, 4TO JeseHue KyIbTypHBIX IEHHOCTEH Ha MaTepHabHbIE
U HeMaTepUasbHbIe HAXOIUT OTPAKCHHUE U B TEOPUHU MEXKTYHAPOIHOTO MpaBa.

Mexy TeM 0e3yCIIOBHO TO, YTO K KYJbTYPHBIM LIEHHOCTSIM OTHOCST-
Csl HE TOJIKO MarepHrajbHbIe 00bEKTHI, nepeurcisieMbie B cT. 1 KonBeHumun
1954 rona. Ucxons u3 ¢punocodckoit KOHIENIHHY, KyJIbTypHast IEHHOCTh €CTh
pe3yabTaT 0co00H AEATEIBHOCTH YeJI0OBEKAa — TBOPUYECTBA, UMEIOLINN 0CO-
60e 3HaYeHNE T 00IIeCcTBA U OCTESYIONNX MOKOIeHUH. JlaHHBIH moIxo
3aKpeIIeH U B MEKIyHAPOJHBIX MPABOBBIX akTax. Tak, B cT. 2 KonBeHmn
FOHECKO «O6 oxpaHe HeMaTepHaIbHOTO KyJIBTYPHOTO HacTIeIsh» OT 17 ok-
Ts10pst 2003 Toma 3aKpernieHO MOHATHE HeMaTepHalbHOU KYIBTYPHOU IICH-
HocTH. COmTacHO JaHHOW HOpPME HEMATEPHAIIbHOE KyIbTYPHOE HACTIETUE 03-
HayaeT oObr4an, (POPMBI NPECTABICHHS M BBIPAKEHHS, 3HAHUS M HABBIKH,
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a TaKKe CBSI3aHHBIC C HUIMU MHCTPYMEHTBI, IPEIMETHI, apTe(aKThl U KyiIb-
TypHBIE IPOCTPAHCTBA, ITPU3HAHHBIE COOOIIECTBAMH, TPYIIIIAMHU U B HEKOTO-
PBIX CITy4asiX OTAEIbHBIMU JIMIaMH B KA4€CTBE YACTH UX KYJIBTYPHOTO Hacle-
qst. [Ipencrasisiercs:, 4To Takyto (JopMyITy BpsiJI I MO>KHO IIPH3HATH UCYEp-
IIBIBAIONIEH JUIs XapaKTePUCTUKU HEMaTepHaIbHbBIX KyIbTYPHBIX IEHHOCTEH.
B XU3HU HEKOTOpBIE PE3YIbTAThl TBOPUECKOH NESATEIBHOCTH JIOJEH MPOCTO
HEe MOTYT UMETh MaTepraIbHOIO BOILUIOIIEHH. Peub ueT o Takux pesynspra-
TaX TBOPUECKOH AEATEIBHOCTH, KaK (OJIBKIIOP, HAPOIHBIE IECHU, CKa3aHUsl,
KOTOpPBIE MPEICTABIAIOT HEOTHEMIIEMBIH AIEMEHT KYIbTYPbl COOTBETCTBYIO-
mero Hapoza. I[ToaToMy ciiemyeT cuuTarh BHOJIHE YMECTHBIM JIONIOJIHEHHE,
OTpa)X€HHOE B 4. 2 M 3 paccMaTpuBacMOM CTaThH, YTO TAKOE HEMATepHab-
HOE KyJIBTYpPHOE HacJeane, epeiaBaeMoe OT MOKOJICHHS K TTOKOJICHHUIO, 10-
CTOSIHHO BOCCO3/Ia€TCs COOOIECTBAMHM M IPYIIIAMH B 3aBHCUMOCTH OT OKpY-
JKaroIlel UX Cpesibl, NX B3aNMOJICHCTBUS ¢ IPUPOAOI U MX UCTOpUH | (Hop-
MUpPYET y HAX YyBCTBO CAMOOBITHOCTH M IIPEEMCTBEHHOCTH, COACHCTBYS TEM
CaMbIM YBaKCHUIO KYJIBTYPHOTO Pa3HOOOPAa3ns M TBOPUECTBY uesioBeka. Jis
nenelt Hactosel KouBeHun npuHuMaeTcs BO BHUMaHUE TOJIBKO TO HEMa-
TepualbHOe KyJIbTYPHOE HACIEANE, KOTOPOE COMIACYETCs C CyHIECTBYIOIH-
MH MEXAyHapOIHO-TIPAaBOBBIMU aKTaMHM IO IIpaBaM 4yesIoBeKa U TpeOOBaHU-
SIMH B3aUMHOTO YBa)XKEHHsI MEXIy COOOIIECTBaMH, IPYIIIIAMU U OTJIENIbHbI-
MU JIUI[AMH, a TAaKXKE YCTOWIHBOTO Pa3BUTHA.

WHbIMH CIT0BaMM, IMEHHO TIOCTOSIHHOE BOCCO3/1aHNE, 4 HE €JMHOBPEMEH-
HOE CO3/1aHNe MOJKHO CYMTaTh OCHOBHBIM JIEMEHTOM HEMATePHAIbHOH KyIIb-
TYpPHOH EHHOCTH, OTJIMYUTEIbHBIM TPU3HAKOM, KOTOPBIM HAPSAIY C OTCYT-
CTBHEM KOHKPETHOTO MaTepHaIbHOTO HOCHUTEJIS I03BOJSIET pPa3rpPaHUIHTh
MaTepHabHbIe M HeMaTepHaIbHbIC KyJIbTYPHBIC IEHHOCTH.

JanpHeilnee pa3BUTHE MPAaBOBBIX XAPAKTEPUCTUK KyIbTYpPHBIX LEHHO-
CTeH MPOU30ILIO 3@ CUET BBEJECHUSI KPUTEPUS UX «yHHBEPCAIBHON LIEHHO-
cti». JlanHblil kpuTepuii oTpakeH B Konsenimun «O0 oxpaHe BCEMHPHOTO
KyJIBTYPHOTO U IIPUPOJTHOTO Hacieaus» ot 16 Hosiops 1972 rona, rae B cr. 1
3aKpEIUICHO, YTO O] KYJIBTYPHOM HEHHOCTHIO TIOHUMAIOTCS «ITaMATHUKU:
MIPOU3BEICHUS APXUTEKTYpPhl, MOHYMEHTAJIBHOHN CKYJIBNTYPH! U KUBOIHCH,
AJIEMEHTHI WIN CTPYKTYPBI apXEOJIOTHUECKOTO XapakTepa, HaAInuCH, Tetep-
HBI€ JKWJIMINA U TPYIIIbI JJIEMEHTOB, KOTOPBIE UMEIOT BBIJAIOLIYIOCS YHH-
BEPCAJIbHYIO LIEHHOCTh C TOYKH 3PEHUSI HCTOPHUH, NCKYCCTBA WIIN HAYyKH; aH-
caMOmH: TPYTITB H30JIMPOBAHHBIX WIIM O0BEANHEHHBIX CTPOCHUH, apXUTEKTY-
pa, SAMHCTBO WJIH CBSI3b C TEH3a)KeM KOTOPBIX IPECTABIISIOT BBIIAIOIIYIOCS
YHHUBEPCATbHYIO IIEHHOCTh C TOYKH 3PEHUS] HCTOPUH, MCKyCCTBAa WIIN HAy-
KH; JOCTOIpHMEYaTeIbHble MECTa: €0 PyK YEJIOBEKA WIIH COBMECTHBIE
TBOPEHUS YeJIOBEKA U IPUPOJBI, a TAKXKE 30HbI, BKIIIOYAsl apXEOJIOrn4YecKue
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JOCTOIIPUMEYATEIbHBIE MECTa, MPEACTABISIIONINE BBIIAIOIIYIOCS YHUBEP-
CaAJIPHYIO ICHHOCTH C TOYKH 3PEHHS HCTOPUH, 3CTETUKH, STHOJIOTHH WM aH-
TPOTIOJIOTHIY.

Taknum 00pazoM, OTMETUM, YTO B YHUBEPCAIBHBIX KOHBEHLIUSIX KYJIBTYP-
HBIE [IEHHOCTH XapaKTEePU3yIOTCs KaK YHUKaJIbHbIE, 3HAUUMBbIE ISl BCEMHP-
HOM KyJBTYpBI.

Mo>HO Ha3BaTh TAK)KE€ CTOUMOCTHBIN U BpEMEHHON KPUTEPUU IS TOTO,
YTOOBI OOBEKT MOT MPU3HABATHCA KYJIBTYPHO IIEHHOCTHI0. OHM XapaKTepHbI
A pETUOHAJIBHBIX MEKIAYHAPOAHO-ITPABOBLIX AKTOB U OTPAXCHbI, HAIIPpU-
Mep, B JloroBope o coznannu EBponeicKkoro SKOHOMHYECKOTO COO0IIecTBa
ot 25 mapta 1957 roma, Permamente EQC Ne 3911/92 Cosera EBpomneticko-
TO YKOHOMHYECKOTO coodmiecTBa oT 9 nexadps 1992 roma o BEIBO3E KyIBTYp-
HBIX [IEHHOCTEH, B psiie TUPEKTHB, a Takke pemreHnit Cyna EBponeiickoro
9KOHOMUYECKOTO COOOIIECTBa.

Crenyer MOqUepKHYTh, YTO TTOCKOJIBKY MaTeprasbHas IIEHHOCTh Mpesl-
METOB MCKYCCTBa MOXKET MEHSTBCS, BOIIPOC O MIPABOMEPHOCTH BKJIIOUCHHMS
9TOTO MpHU3HAKa B MPABOBOE OIPE/ENICHUE JI0 CHX TIOP OCTAETCs T0CTAaTod-
HO JINCKYCCHOHHBIM.

[Tonxoasbl K ONpeAesIeHNIO KyJIbTYPHOI LIEHHOCTH, 3aKPEIJIEHHBIE B MEX-
JYHApOIHO-IIPABOBBIX aKTaxX YHHBEPCAJIILHOIO M PETHOHAIBLHOIO Xapak-
Tepa, HAIUIM OTPAKCHUE B HALIMOHAILHOM 3aKOHOJIATENbCTBE Psilia CTPaH,
B ToM umcie u B Poccun, B yactHOCTH B 3akoHe PD ot 9 oktsa6ps 1992 rona
Ne 3612-1 «OcHoBHI 3aKoHOIaTenbcTBa Poccuiickoit @enepayuy O KyJIbTy-
pe». DTo KacaeTcs METO/Ia TIEPEUNCIICHNS KaTETOPHIA KyJIBTYPHBIX IIEHHOCTEH,
HE JIAI0MIEro IIPH 3TOM ITPABOBOTO ONPEAEIICHHS PETYIUPYEMOTO 00bEKTa.

O0600mmas cka3aHHOE, OTMETHM: BO-TIEPBBIX, PACCMOTPEB HOPMATHBHBIC
OTIpEJICNICHNs] KYJIBTYpPHBIX IIEHHOCTEH, COIeprKaliecst B MEX/TyHapOIHO-
MIPABOBBIX aKTaX, MOXXHO COPMYIHPOBATE ONpPE/EICHUE KYJIbTYPHON LIEH-
HOCTH KaK MaTepHaJbHOTO (JIBIKUMOTO WIIM HEJIBIPKUMOTO) 00BEKTa OO0
HEeMaTepUaJIbHOTO 00BEKTA, SIBIISIOIIETOCS PE3YIBTaTOM 0COO0M JIesITeNbHO-
CTH 4eJIOBEKa — TBOPYECTBA M UMEIOIIEro 0co00e 3HaueHue J1sl 001IeCTBa,
UCTOPHH, HCKYCCTBa, apXEOJIOTHH, & TAKKe IOCIEeYIONINX MTOKOJIeHHH. Bo-
BTOPBIX, IEPEUNCIICHIE 0OBEKTOB, PEACTABIAIOMINX KYIBTYPHYIO IIEHHOCTB,
KaK HanOoJiee pacrpoCTPaHEHHbIH CIIOCO0 3aKPEIUICHNS OHATHS «KYIBTYp-
Hasl IEHHOCThY, IPUMEHAEMbIH B MEXIYHAPOIHOM IpaBe, HENb3s CUNTATh
YAauHBIM, TaK KaK TP OIPE/IEICHHBIX yCIOBHUIX HEKOTOPbIE OOBEKTHI, He-
CMOTpsI Ha X 3HAUUMOCTb, MOTYT OBITh HE BKJIIOUEHBI B [IEPEUCHB IIPE/ICTAB-
JSFOIIUX KYJBTYPHYIO IIEHHOCTB. B CBSI3H ¢ 3TUM HE0OXOANMO TPOAOIKAT
JATBHEHIYI0 pa3padOTKy YHHBEPCAIBLHOTO IOPUANYECKOTO MOHSTHS KyJIb-
TYpPHOH LIEHHOCTH.
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P. I. Kucenesa,
Odoyenm Kagheopwl ompacneti npasa CII6I'VIT

FPAXIOAHCKO-NPABOBOE NMOJIOXEHUE PETUIUO3HbIX OB bEAUHEHUIA:
COBEPLUEHCTBOBAHUE 3AKOHOJATEJ/IbCTBA

1. Obwue nonoosicenus. ®enepanbHbM 3ak0oHOM 0T 5 Mas 2014 roma
Ne 99-@3 «O BHeceHMH W3MEHEHHH B TIIaBy 4 gacTu mepBoil [ paxkmaHcko-
ro kozekca Poccuniickoil @enepanyy ¥ 0 IpU3HAHUM YTPATUBIIMMHU CHITY OT-
JIENTBHBIX MTOJIOKEHUH 3aKOHOIATeNFHBIX akTOB Poccuiickoit denepamum» (a-
nee — D3 Ne 99-03) GpUT BHECESH PSIT H3MEHEHHH B IPABOBON CTATYC PEIIH-
THO3HBIX OopraHu3anuii (B npeapinymeit penakunu ['K PO — penurnosusie
oObeauHeHus). Tak, Ha ocHoBanmy 11. 3 cT. 50 'K P® mpaBoBoe perymmpo-
BaHUC PEIUTHO3HBIX OpPraHU3alUi OBLIIO OTIICIICHO OT MIPABOBOTO PETYIHPO-
BaHUs 00IICCTBEHHBIX 00beauHeHu. B npenbinymeit penakimu 'K PO pe-
JIMTHO3HbIE OPTraHn3alMy PACCMaTPUBAIHMCH KAK OJIMH U3 BUIOB OOILECTBEH-
HBIX O0BETMHEHHH, 00JAIAIONIMX MTPU ITOM HEKOTOPBIMH OCOOCHHOCTSIMH.
B neiictytromieii penakiun 'K PO na ocHoBanuu a63. 2 m. 1 ct. 65.1 penu-
THO3HBIE OPTaHU3AINY OTHECEHBI K YHUTAPHBIM IOPUIMYECKUM JIFIIaM, a X
IpakIaHCKO-IIPAaBOBOE MOJIOKEHHE OnpeneseHo B ¢T. 123.26—-123.28 'K PO.
[Tpu 5TOM NeSITeNEHOCTE PETUTHO3HBIX OPTaHU3aANNH PErTaAMEHTHPYETCS TaK-
xe DenepanbHBIM 3aKOHOM OT 26 ceHTI0ps 1997 roma Ne 125-03 «O cBo-
00J1e COBECTH U O PEIUTHO3HBIX 00heTUHECHUAX (Hamee — @3 Ne 125-D3).
Ha ocnoBanuu 1. 2 ct. 123.26 'K P® M0XHO caeiaTh BEIBOJ O TOM, YTO I10-
PSIOK 00pa30BaHUS OPTAaHOB PEIUTHO3HON OPTaHU3AIMY U X KOMITCTCHIHS,
MOPSIOK MPUHSTHS PEIICHUA 3TUMHU OPTaHAMHU, a TAK)KE OTHOIICHUS MEK-
JIy PETUTHO3HOI OopraHm3anueil u JUIaMu, BXOAAIIMMHU B COCTaB €€ opra-
HOB, ompenessitoTcs: B coorBeTcTBUM ¢ D3 Ne 125-D3, a Takxke ycTaBOM pe-
JIUTUO3HOM OpraHu3alyuy U BHYTPCHHUMHU YCTAHOBJICHUSAMU (JIPYTUMH BHY-
TPCHHUMH TOKYMCHTAMH ).

3aKoHOATETh BBIIEIAET CIACAYIONNE PA3THINs MEXKIAY PETUTHO3HBIMHI
1 HEPeIUTHO3HBIMU 00BenHeHUAMH. [Ipekae Bcero 3To e CO3MaHus,
K KOTOpBIM Ha OCHOBaHUM 1. | c¢T. 6 @3 No 125-D3 oTHOCATCSA COBMECT-
HOE WICIIOBEJAaHHUE U PACTIPOCTPAHEHHUE Bephl. B COOTBETCTBHU C STUMH IIe-
TsIMA ¢(hOPMYITHPOBAHBI CIICTYFOIIIE TPU3HAKU PEITUTHO3ZHOTO OOBHCIMHCHHS:
BEPOUCIIOBEIAaHNEC; COBEPIICHUE OOTOCTYKEHHUH, IPYTUX PEIUTHO3HBIX 00-
PSIOB M IIEPEMOHUI; 00yUeHHE PEIUTHU U PEIUTHO3HOE BOCITUTAHUE CBO-
nx nocinenosareneii. CBOIO JIESITEIFHOCTh PEIUTNO3HBIE 00BEIMHEHUST MO-
T'YT OCYLIECTBIISITH B (DOPME PEITUTHO3HBIX IPYII U PEIMTHO3HBIX OpraHHu3a-
uid (1. 2 ct. 6 3 Ne 125-D3). B 2015 roay Obuia nmpuHsTa HOBAsI peIaKIys
m. 1 ct. 7 @3 Ne 125-D3, xoTopast yTOUHHIIA COCTAB PEIUTHO3HON TPYIIIBI
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¥ OTMEHHJIA IS €€ TOCYAapCTBEHHON PETHCTPALNH B KAUECTBE PEITUTHOZHON
opraHm3aIyy «npasmio 15 et cymectBoBanus» (O3 Ne 261-D3 ot 13 mto-
112015 ).

2. Opeanuszayuonroe eOuHcmeo. PeTUrno3HeIM 00beIMHCHHUSM TTPUCYIIT
TaKOM MPU3HAK IOPUANYECKOTO 1A, KaK OpraHU3allMOHHOE eIMHCTBO. [Ipu-
MEpPOM PENIMIHO3HOM OopraHu3anuu siBusgercs Pycckas mpaBociaBHas Iep-
koBb. PIIL] 3aperucrpupoBana B Poccuiickoii denepanuu B Ka4yecTBe HOpU-
JUYECKOTo JIMIA KaK [EHTpalIn30BaHHAs PeUTHo3Has opraHusanus. B co-
OTBETCTBHHU C YCTaBOM OHA MMEET HEPAPXUUECKYIO CTPYKTYPY YIIPABICHHUS.
MockoBckas narpuapxusi 1 WHble KAHOHUYECKUE noapasnenenus Pycckoii
MpaBOCJIaBHOM LIEPKBU, Haxos1uecs Ha Teppuropun Poccuiickoit @enepa-
U, PETUCTPUPYIOTCS B KA9€CTBE FOPUAMICCKUX JIUI] KaK PEITUTHO3HBIE Op-
TaHU3aLNH.

3. Tpyoosuie npasoomnouenus. Cornacuo 1. 1 ct. 24 @3 Ne 125-D3
(B 0OHOBIICHHOW pEAaKINK) PEIUTHO3HBIC OPraHU3alNK 3aKIIOYaloT TPY-
JIOBBIE JIOTOBOPBI C PA0OTHUKAMH TOJIBKO B CIIy4asiX, MPEIYCMOTPEHHBIX UX
ycraBaMu. OJJHaKO yCTaBbI KAHOHUUYECKUX MofpasaeneHuil Pycckoil mpaso-
CJIaBHOM LIEPKBU HE MPeyCMaTpUBAIOT CIIyYaeB 3aKIIOYEHUS TPYIOBBIX J10-
TOBOPOB CO CBSIEHHOCITYKUTEISAMH, B YACTHOCTH C HACTOSATESIMHU, JHAKO-
HaMH, KJIMPOM, TaK KaK OHH HE pacCMaTPUBAIOTCS B Ka9YeCTBE HAGMHBIX pa-
6otHukoB. Hampumep, cormacHo YcraBy Pycckoil mpaBociaBHOH LepKBH,
n30paHue ¥ Ha3HAYCHUE CBAIICHHO- U IEPKOBHOCITYKUTENEH OCYIIECTBIET
enapXxuaibHbIN apxuepeil. CBAMEHHO- U IEPKOBHOCITYKUTEIH JODKHBI BBI-
TTOJTHUTH 0COOBIE YCIIOBHSI M IPUHSATH LIEPKOBHYIO TIpUCATY. Pycckas mpaso-
ClTaBHAS IEPKOBb MPHICPKUBACTCS TO3HUIINH, YTO 00S3aHHOCTH CBSIIICHHU-
Ka TP COBEPILICHUH OOTOCITYKECHHH, IIEPKOBHBIX TAMHCTB, OCYIICCTBICHUN
MACTBIPCKOH JIESITEILHOCTH — ATO HE TPYJIOBBIE 00s13aHHOCTH. B TO e Bpe-
MsI B COOTBETCTBHH C M. 4 CT. 24 @3 Ne 125-D3 CBSAILIEHHOCTYKUTEIN UMe-
0T HEOOXOMMBIE COLMANIbHBIE TAPAHTHH: TTOUIEKAT COIMaIbHOMY obecre-
YEHUI0, COI[MAJIBLHOMY CTPaxXOBaHUIO U IEHCHOHHOMY 00ECIIEYEHHIO B COOT-
BETCTBUU C 3aKOHONaTenbCTBOM Poccuiickoit denepanun.

4. Buvigedenue penucuosnvix opeanuzayutl uz-noo oowux Hopm I'K PD.
Ora npakTuka HameTuiack emre B 2015 roxy, korna ct. 8 @3 Nel125-D3 Obua
JIOTIOJTHEHA T1. 8.1, KOTOPBIA ONPENeTHII, 4TO TOPSA0K 00pa30BaHMsI OPTaHOB
PETUTHO3HON OPTraHW3alMU U MX KOMIIETEHIINS, TOPSAIOK IPUHATHS pere-
HUH STUMH OpTaHaMH, a TAK)Ke OTHOIICHHS MEXy PETUTHO3HON OpraHmusa-
[Uel U TUIaMu, BXOIAIINMHI B COCTaB €€ OPTaHOB, OTPENEIIOTCS YCTaBOM
¥ BHYTPCHHUMH YCTaHOBICHUSIMA PETUTHO3HOM oprann3arun (O3 Ne 80-D3
ot 6 arpens 2015 ). Kpome Toro, ykazannas ctarhst Oblia fornoiHeHa 11. 10,
KOTOPBIN yTOUHSUI, YTO B OTHOLLEHUM PEIIUTHO3HBIX OPTaHU3aLMN MOJI0XKe-
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HUA 1. 5 cT. 50 u ct. 53.1 'K P® He npumensttores. Takum o6pazom, HOpMa
. 5 ct. 50 'K P®, cormacHO KOTOpOl HEKOMMepUeCcKas OpraHu3anusi, pu-
HOCSII[As JOXO/, TOJKHA MIMETh UMYIIECTBO PIHOYHON CTOUMOCTBIO HE Me-
Hee MUHUMAJILHOTO Pa3Mepa yCTaBHOIO KalUTaja, IPeyCMOTPEHHOT 0 3aK0-
HOM JUTs OOIIECTB C OTpaHUYEHHOI OTBETCTBEHHOCTBIO, HE PACIIPOCTPAHSIET-
sl Ha PEIMTHO3HBIE OPraHU3alMU. DTH U3MEHEHMS BaXKHbI IIPEXK/I€ BCETO IS
CEJILCKHUX TPUXOJI0B, KOTOPbIE OOBIYHO HE UMEIOT 3HAYUTEIbHOM COOCTBEH-
HOCTHU M ICHEKHBIX CPECTB.

ITose3HbIM SBIISIETCS U BBIBOJ PEIUTHO3HBIX OPraHU3ALMNA U3-1I0J NEH-
ctBus cT. 53.1 'K PO, xoTOpas mMO3BONIACT yUPEIUTEISIM FOPUIMYESCKOTO JIH-
11a TpeOoBaTh BO3MENICHUS YOBITKOB, IPUIMHEHHBIX I0PUANIECKOMY JIHILY,
OT PYKOBOJHTEJIS IOPUANIECKOTO JUIA WK OT YJICHOB KOJIJIETHAIBHOTO Op-
raHa ynpaBlIeHHUs I0pUAWYECKOro Juna. [IpuMeHeHne Takoit HOpMbI K pe-
JIUTHO3HBIM OPTaHU3AISIM MOIJIO IPOBOIMPOBATH KOH(IMKTH HAa YpOBHE
MIPUXOJIOB.

5. Muccuonepckas oesmenvHocms. B cootBercTBIH €O CT. 6 D3 No 125-D3
OJTHOM M3 LeNIell CO3MaHusl PeTUrHO3HOT0 OObEANHEHNUS SIBISIETCSl PACIpo-
ctpanenue Bepbl. Cratbst 28 Konctutynuu PO taxke rapaHTHpyeT MpaBo
HE TOJILKO MCIIOBEI0BATH JIO0YIO PEJIUTHIO, HO ¥ PAaCIIPOCTPAHSATh PEIIUTHO3-
Hble YOexxJieHust. PacripocTpaneHne Bephl SIBISIETCS] yCTAaBHOM EIbIO KaX 10~
I'0 PEJTUTHO3HOTO O0BEANHCHHUS, & TAKXKE POPMO¥ HCITOBEIAHUS CBOCH pen-
run Bepyromumu. [Toatomy BHecenune nonoiaenuii B @3 Ne 125-03 B Buze
uoBoit I'massr III (cT. 8 @3 Ne 374-D3 ot 6 urons 2016 1), koTopas comep-
KHT OIPE/ICIICHNE U TIOPSI0K OCYIIECTBICHNS MUCCHOHEPCKON IESTETBHO-
CTH, OBIIO0 BOCTIPUHSITO O0IIIECTBOM KpaifHe HEOITHO3HAYHO, TaK KaK 3aTpart-
BAaeT roCyIapCTBEHHO-KOH(ECCHOHAIbHBIC OTHOILICHNS U MOXKET 3aTPYIHUTh
JIUAJIOT MEXTy TOCYAapCTBOM, PEIMTHO3HBIMU OPraHU3aALUSIMH U BEPYIOLIH-
MU MHOTOHalMOHanbHOU Poccun. Jluckyccus NpofomKaeTces U, BECbMa BEpo-
SITHO, 3aKOHYNTCS oOpaenrneM B Konctutynmonnstii Cyz. BaskHo nipu aToM,
YTOOBI CTOPOHBI HE 3a0BIBAJIH, YTO OTCYTCTBUE IIOHUMAHUSI M HACHIINE — 3TO
MPSIMOM MyTh K pa3pyLISHUIO 00IIECTBEHHOI'O COTNACHS.
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B. A. KoBanes,

doyenm Kaghedpsl meopuu npasa u npasooxpanumenvroi desmenvrhocmu CII61'VII,
KaHOUOAm ucmopu4ecKux HayKk

BETBM IPEBA OJHOI0. FOCYJAPCTBO B PUTYAJIbHbIX MAHUDECTALIMSX
B POCCUW U HA SANALE: BUSAHTUUCKAS TPAAULIUA

B TpaauiroHHbIX 001ecTBax MyOIMyHas BIACTh B 3HAYUTEIILHOI cTere-
HHU BOCIPHHHMMAJAch Kak BJIAcTh puTyanbHas. O01agaTe BIACThIO 3HAUMIIO
JIEMOHCTPUPOBATh BIIACTh, JICTAIN3ALUSA U JIETUTUMAIIHS BIACTH OCYIIECT-
BIISITUCH TPEK/IE BCETO IMYTEM ONPE/IEICHHBIX PUTYaIbHBIX AeUcTBUM. «Pa3-
JielIeHre MEKIy MapaJHbIM MyHMPOM BIACTH U €€ CYIIHOCTBIO CTAHOBHUTCS
BCE MEHEe SICHBIM M JIa)ke MeHee pealbHbIM. Kak Macca M DHEprus OHH Tie-
pEeTeKaroT IpyT B Apyra», — MKCal 3HAMEHUTBIA aMEPUKAHCKUI aHTPOIIO-
nor Kimuddopn [apir.

W3 Bcex nepeMoHMi, OKpYKaBIINX MOHapXa, 0co0yIo poib B (hOpMHUPO-
BaHUU BIIACTH U ONPEJIEJIEHUH €€ IOTUTUUECKON IPOrpaMMbl UIpajl KOPOHa-
LIUOHHBIN PUTYyaJl U TECHO CBA3aHHBIN ¢ HUM PUTYyaJl aKKJIaMalluX U aJIBEHTA.
D10 BHONHE O0BSICHUMO, €CIIH MPHHSTH TEOPHIO ITPOUCXOXK/ICHUS XapU3Mbl
BJACTH, NpeiokeHHyo Oasapaom [umsom. MuTepnperupys uaen Mak-
ca Bebepa, oH mouepkHy1, 4YTO Xapu3Ma CBsi3aHa ¢ IEHTPaMH COI[HaIbHOTO
MOPsi/IKA, KOTOPBIE SIBISIOTCS MECTOM, T/I€ MTPOUCXOIUT CYIIECTBCHHAsI KOH-
LEHTPALHs COLUAIBHO 3HAYUMbIX JEHCTBUNA. DTH MECTa COCTOST U3 TOUEK
B COIIMAJILHOM IPOCTPAHCTBE, B KOTOPBIX €TI0 BEAYIINE UAEU COCTUHSAIOTCS
C BEAYIIMMHU HHCTUTYTaMH. Takum 00pa3om, IPEeBHUE U CPEAHEBEKOBBIC TO-
CyZlapCTBa OKa3bIBAJIMCh OJHOBPEMEHHO TEM IIOJIEM, B KOTOPOM Pa3BOpAYU-
BaJIOCh YKPEILIAIOIIEEe BIACTh CHMBOIMUYECKOE JEHCTBO, 1 NTOTOM CHUMBOJIH-
YECKOH JIeTENbHOCTH BIACTH.

VlcTouHMKOM €BpOIEHCKOro puTyasa KOpoJIeBCKOH (LapcKoi, numrepa-
TOPCKOM) TporeccHn ObUIM JIpeBHETpedecKas HUIMHUCTHYECKAsT TPaIUIINs
OéVINGIS M ApeBHEPUMCKHN TpuyM. JlaHHBIE Tpa UK BOBCE HE IPOTHBO-
PEUMIIH IpYT JAPYTY, IIOCKOJIbKY 00€ ObLIH HalleJIeHbI Ha 000)KECTBICHUE MO-
Hapxa, OJHAKO pHUMCKas Tpaauus Obuia Ooliee rocyJapcTBEHHO-IOpUANYe-
CKOH, a rpedeckasi — peIuruo3Hoi. Putyan amdvtnolg n3HadaabHO OTHOCHII-
Csl K TOP’)KECTBEHHOMY LIIECTBHUIO C HECEHHEM CTaTyH OOKECTBA M BHECEHUS
€€ B XpaM, 1 TOJIBKO CO BpeMeH AJlekcanapa BeInkoro mpou3onuio cMelie-
HHUE aKIIeHTa, KOIJla MECTO CTaTyH 3aHsUI Iaph, a HIECTBHE JKPELIOB CMEHUIIA
apmus. BripodeM, ¢ yuyeToM 000)KECTBICHUS SIUTMHUCTUIECKUX Hapei pas-
JTMYHS OBUTH HE CTOJb YK BEITHKH.

Pumckuit TpuymMQ Takke MPOMCXOMWI U3 PEIUTHO3HOTO TEPMHUHA (7i-
umpe — TPOMKO BO3IJIalIaTh, NETh PEIUTHO3HBIN F'MMH, IPOCIABIATE —
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1 0003HauaII IIEHNE apBaIIbCKUX OpPaTheB, TO €CTh €TO CBA3b C PEIMTHO3HBIM
JIEWCTBOM TaK>Ke HE BBI3BIBACT COMHEHHH. [IpH 5TOM HEKOTOpbIE pPUMCKHE aB-
TOpBL, HanIpuMep BappoH, yka3plBanu Ha €ro rpeyecKylo STUMOJIOTUIO OT CJI0-
Ba OpiapPog. [MocrenernHo Tpuymd cTaHOBUIICS Bee Ooliee c(HOKYCHPOBaH-
HBIM Ha JIMYHOCTH TpryMdaTopa, KOTOPHII SBISIICS 3¢ MHBIM BOILIOIIEHHEM
Onurepa Kanuronuiickoro. B I Beke 110 H. 3. ObUIN OTIpe/ieNieHb! I0pHanYe-
CKHE OCHOBaHUS TpUyMda: OH MOT ObLI OBITH IaPOBAH TOJBKO MarucTpary,
oOnanaBiiemMy imperium, TOOSTUTEIIIO B 3aKOHHON ¥ CIIPaBETMBON BOW-
HE, Ha KOTOPO#l IOJDKHO ObLIO OBITh YOUTO MHHUMYM 5 ThIC. BpParoB, BoiiHa
JIoJKHA OblIa OBITH MMOJIHOCTRIO 3aBepiieHa. C yCTaHOBICHHEM UMIIEPATOP-
CKOM BJIACTH CKJIAJIBIBACTCS IIPABUIIO, TIO KOTOPOMY TPHYM( MOT OBITH 1apo-
BaH TOJILKO MMIIEPATOPY, YTO CHIIPAI0 BAKHYIO POJIb B €T0 ITOCIEIYIOIIEM
000KeCTBICHUH.

B mo3mueit Pumckoit ummepun Tpuymd commkaerces ¢ adventus aMmepa-
TOpa — TOP’KECTBEHHBIM BBE3/I0M B FOPOJ], MAKCUMAJIbHO OPHEHTUPOBAHHBIM
Ha JIEMOHCTPAIHIO O0’KECTBEHHOCTH IIPABUTENSI, 00pa3 KOTOPOro Bce 00iIb-
11e Tepsil UHAUBUAyaNbHble 4epThl. B manerupuke 291 roga B yecTs npues-
na B Menmonanym Jlnokinerrnana 1 MakcumMuiIana MMIepaTopbl «IpruObIBa-
10T Ha konecHunax ComnHua u JIyHs», a ¢ uX Ipue3aoM «Bcro Mramuro 3ammin
sicHbId cBeT». Ha MoHeTax BpemeH TeTpapXuu U B II€PBbIE TOJBI IPABICHHUS
KoHcraHnTrHa 60TH BCTpEyaroT MMIeparopa Kak OHOro U3 00xecTs, a Buk-
TOpHs Bpy4aeT eMy cdepy Kak 3HaK 00KECTBEHHOTO MPaBIICHHUS.

Nmmnepatop KoHCTaHTHH Takke SBISUICS MOAJAHHBIM B OOKECTBEHHOM
BHJIe Ha AppacCcKOM MEJallbOHE, T/I¢ KOJIEHONPEKIOHEHHBIN JIonauHnyM
BCTpeYaeT uMIiepaTopa kak Redditor Lucis Aeternae, n Ha apke Koncrantu-
Ha, TJIe KOJICCHHIICH NMIIepaTopa MpaBuT BUKToOpws, a Ha KOJIECHULIEH eleT
Comnnue B o6paze Anomtona Kudapena, omTHOCTBIO TTOBTOPSIIONIEE KECTHI
nmreparopa (mpasasi pyka HOAHSTA B IPUBETCTBEHHOM JKECTe, B JIEBOH —
100ycC).

XpHUCTHAHCKOE BIUSIHUE BOBCE HE YHUUTOXKHIIO 000KECTBIICHUS MMIIepa-
TOpa, a TOJILKO TBOpYECKH repepadoTaio ero. Ercesuii Kecapuiickuii, Harpu-
Mep, yIOoTpeOIsieT B OTHOIEHNH UMIIEpaTopa SIHUTETH], aHAJIOTHYHBIE Mpe-
nuKataM Xpucra: «...KOHCTaHTHH ¢ TOpKeCTBOM BCTYITMII B IIAPCTBEHHBIN
ropoa. Tor4ac Bce — M 4JIEHBI CEHATa, U PYTHe BHICIINE U 3HATHBIE CAHOB-
HUKH, CO BCEM PUMCKHUM HapoaOM, — Kak Obl 0CBOOOMBILNHUCH OT OKOB, TIPH-
HSUTH €TO C BECEIIBIMU JINIIAMHU U CEPALIaMH, ¢ O1aroCcIOBEHUSMH 1 HEBBIPaA-
3UMOH pasiocThio. B TO ke BpeMst MyXbs C )KeHaMH, IETbMH ¥ ThMOH paboB
TPOMOIJIACHO U HEYAEPKIMO IPOBO3IIIAIIAIN €T0 CBOMM N30aBUTETIEM, CIIa-
curesneM u Onaronerenem». COMMKEeHNHEe UMIIEPATOPCKOTO PUTyasla U XpH-
CTHAHCTBAa MBI MOXKEM YBUJIETh Jake B TekcTax HoBoro 3aBera — amocton
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[TaBen onucsiBaeT npuxoq XprUCTa cO CBUTOM aHIENIOB KaK BEJIMKOTO ITPABH-
TeJNs, COBEPIIAIONIETO OTMIIEHUE BparaMm bora, To €CTb MOBTOPSAET TUTYa-
Typy umneparopa kak Redditor Lucis Aeternae (2-e ®ec. 1: 6-10). Noann
XpHU30CTOM MHIIET, YTO HENIb3s HUKAKUMH CJIIOBaAMM ONHUCATh IMPUIIECTBUE
Nucyca Xpucra, MOCKOIbKY MBI ¢ TPYAOM HaXOIUM CJIOBA Ul ONMHUCAHUS
BCTYIUIEHUS B FOPOJI UIMIIEPATOPA BO IVIaBE €ro OJIeCTAIel CBUTHI, B TypIy-
pe ¥ AparoleHHOCTSX.

HeynuButenbHo, uto Bu3anTHs coXxpaHuiia putyain puMckoro Tpuymda,
COCTMHEHHOTO C MMIIEPaTOPCKUM aJBeHTOM. ABTop maHerupuka VI Beka
B UECTb BbE3/1a UMNeparopa AHacracus B ['a3y numier 00 ummneparope u ro-
poxe kak o Xpucte u LlepkBu — «ropoj 0:KHIAET UMIIEpaTopa, Kak CTpacT-
Hasl BO3/TIOOJICHHASI JK/IET CBOETO JkeHnXxa». deoan, OmuchIBast aBEHT UM-
neparopa Upaxnust B Koncrantunonomns B 629 roay, cpaBHUBAET IIECTD JIET
BOIH, KOTOPBIE BEJI UMIIEPATOP, € MIECTHIO AHAMU TBOPEHUS, a TOI MUpPa —
C CebMBIM JTHEM OTAbIXa. MIMIepaTopa BCTpeuanu narpuapx, CBAIICHHUKH,
MOHAXH U FOPOXkKaHE, KOTOPBIE Pa3MaXUBaJId OJMBKOBBIMY BETBSIMU M PACCTH-
JIaJI CBOU OJICXK/IbI, BOCIIPOM3BO/S Bbe3 Xpucra B Mepycanum B BepOnoe
BockpeceHbe. Tot ke Mpakuii B TuBepuaae gapyer B Xozi€ IIECTBUS MECT-
HOMY HACEJICHHIO MHChbMEHHbIE TapaHTHH 3auThl. B 688 rony ummneparop
HOctunuan II Bee3zxaer B deccaaoHUKH, TIE €r0 BCTPEUAIOT MECTHBIE JKU-
TENN U CIY’KUTEIHU IEPKBU C OJTMBKOBBIMHU BETBSIMU U CBEUAMH, HMIIEPATOP
€/IeT B OKPY>KeHUH BOCHHOW CBUTHI U JapyeT MecTHOH 1iepkBu CB. JlemeTpust
JIOXOJBI OT COJITHOM IIAXTBI.

B cpenneBexoBoii 3amanHoii EBporne B3amMoneiicTBre CBAMCHHON (hu-
TYPbI IMIIEpaTOpPa KaK HOCHUTEJIS 0COOOH CHIIBI M CAKPAIbHOCTH M OOIIMHBI
HAIIUIO CBOE OTPaKEHUE B IPOLIECCUIX B YeCTh CBATHIX. [IpnObITHE MOMIIEH
HE TOJBKO MO3BOJIAIIO MO3UIIMOHUPOBATh CAMOI'O CBSITOTO KaK HOCHUTEIS 0CO-
0011 CHIIBI ¥ CAaKPAJILHOCTH, HO M YETKO CTPYKTYPHUPOBATh  YCTAHOBUTDH I'Ppa-
HUIIBI TOPOICKOIT OOIIMHEL. FIMEHHO B BHJIE 3THX MPOIECCHI CTPYKTypa UM-
NepaTopcKoro adventus Obula coxpaneHa B 3amajHoi EBporne, 4ToOb! moTom
CHOBA BO3POAMTHCA B KyJIbTe O0KECTBEHHOI'O KOpois. BinusHue pumckoit
Tpaauiuu ObITIO KaK HemocpencTBeHHbIM: B 1198 rogy ans nansl MHHOKEH-
tust [11 ObLT yCTPOEH TIHIATEILHO BOCCO3IAHHBIN aHTHYHBIN TpuyMd — marma
€XaJl Ha KOHe, ITepeJl HUM LIIY KapAWHAIIbL, EMCKOIIbI M CBAIICHHUKH, 32 HUM
CJIEIOBAIM TIPENCTABUTENN TOPOJaA; YIUIBI ObUIH yKpAIIECHb BPEMEHHBIMHU
apkaMH¥ ¥ [IBeTaMu; B (hHAJIEe MPOLECCHH T1ana moMommics y rpoda cs. Ile-
Tpa; TaK ¥ OIOCPEIOBAHHBIM, IpUILEANNM B EBpory u3 Buzantuu yepes na-
THHCKHE KHSDKECTBa, 00pa3oBaHHBIE B [ perun rmocie YeTBepToro KpecToBo-
TO 1oxo0/a. BenmukosenHbie BbIe3Ibl TeplioroB Axaicknux u reproros Adus-
CKHUX CTaJn 00pa3uoM /it CeHbopoB Mranuu.
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B nTore puMcKo-BU3aHTHICKAs TpaIuLUs 000KECTBICHH MOHapXa Oblia
MIOJHOCTBIO BOCIIPOM3BECHA U JIaxke yCHUIIeHa B 3anaiHoi EBpone no3auero
CpenneBexoBbs. OOpa31OBBEIMHU CTAJIH aBEHTHI AHIIMHCKUX KOPOJIEH, HauH-
Hast ¢ Pruapna Il u ocobenno ['erpuxa V. B Xxozne agBeHTa BOCIIPOU3BOIIII-
cs1 Bpe3n Xpucta B Mepycanum B BepoHoe Bockpecenbe, (POHTaHBI HAYNHA-
711 OUTH BUHOM, KOPOJIb OMBIBAJI HOT'H 12 HuniM, Haj CTPIH/IOM Ha KaHaTax
BHCEI 3eJIeHbIH 3aMoK, n300paxasmuii Hebecusiit Mepycanum, ¢ KOToporo
CIyCKaJICSI aHTeJI ¥ YBEHYHMBAJ KOPOJIsi HeOECHBIM BeHKOM. OJJHOBpEMEHHO
BOCTIPOM3BOIMIICS M KOHTPAKTHBINA 2JIEMEHT — KOPOJIb IPUHUMAIT XapTHH T0-
pOzACKUX cBOOOA M CHOBA JIapOBaJI MX FOPOAY, BHICIYIINBAI KaJl00bl, PacIo-
psDKAIICS O CTPOUTEIBCTBE.

Uro kacaeTcs MOCKOBCKOTO IIAPCTBA, 3/1€Ch IyOIUYHBIH 2JIEMEHT BU3aH-
THICKOTO Hacieaus Obu1 ocnabieH, HO, BHE BCSKMX COMHEHMH, COXpaHEH.
SIpkuM IpUMEPOM TAKOTO Haclenus ABnseTcs « M Bo3BeneHus Ha Bennkoe
KHsDKeHHe JIMUTpUs-BHYKay. XOTs aBTOP KOHLIEHTPUPYET BHUMAHUE HA CO-
OBITHSX, TIPOUCXOIUBIINX BHYTPU coO0pa, Mbl BUJIUM PSiJ] MTOJTUTHYECKAX
MyOIMYHBIX AeHCTBHI. DTO U pazOpackiBaHue MOHET asie Jmurpus IOpu-
eM VBaHOBHYEM, IOBTOPSIBILIEE BU3AHTUICKHUIT 00bIYall pa3OpachIBaHMs DIIH-
KOMBHI — KYCOYKOB TKaHH, B KOTOPbIE ObIJIM 3aBEPHYTHI MOHETBI, U IIPOKJIa-
Manusi, KoTopyto 3auntain Benukuil kua3p MBan 11l o0 3akoHHOCTH BeHUaHUS
JIMuTpus B conpaBUTENN Ha OCHOBAaHHUH IIpaBa POKICHHS, COMMKAIOIAsICs
C 3amaIHbIM 00ObIYaeM MTPOBO3MIAIIECHHS IPOKIaMaluy (HalpuMep, Ha KOpo-
Harwro Dayapaa VI apxuennckoriom Tomacom Kparmepom).

B nienoM Tem He MEHee MOJKHO KOHCTaTHPOBAaTh HEKOTOPYIO HEZJOCTATOU-
HOCTb ITyOJIMYHON PUTYaTbHON MOJUTHKH B MOCKOBCKOM I1apCTBE U IIPUHH-
JKCHHOCTH (DUTYpHI TIpaBUTENs: Harpumep, Ha [lacxy B XVII Beke MockoB-
CKHH apb BeJ O] Y3/1IBI JIOIIa b TaTpUapxa, 4To ObUIO HeMBICIUMO U B Bu-
3aHTHH, U Ha 3anaje. ITorom 3Toro orpaHuueHus CTaIK 3aMeITIEHHBIE TEMITBI
CKJIJIbIBaHUS a0COIOTHON MOHapxuu B Poccnu n cimabocTh 1o cpaBHEHUIO
¢ 3ana/ioM [IeHTpaJIbHON BIACTH.
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C. 10. Kpuukas,

doyenm rkageopsl epascoancrkozo npasa Ceéepo-3anaonozo guauana

Poccuiickoeo eocyoapcmsennozo ynusepcumema npasocyousi (Cankm-Ilemepoype),
Kanouoam Qunonocuveckux Hayx;

A. B. bepeskuH,

0oyeHm Kagheopsl UCMopuu 3anaoH0espPONeicKoll U PYCCKOU Kyibmypol
Canxm-Ilemepbypeckozo eocy0apcmeenHo2o yHueepcumema, KaHouoam ucmopuieckux Hayxk

«NPEACMEPTHbIE PEYU» OCYXAEHHbIX HA KASHb
B TAMBEPHE B XVII-XVIII BEKAX

Taiibepn (Tyburn) — HeOomnbias aHmIMICKas JepeBHs psiaoM ¢ JIoH10-
HOM, e ¢ 1196 mo 1783 rox mpoBoawIIUCh MyOaHMUHbIC Ka3HU. Tam mpouc-
XOJIMJIM: YETBEPTOBAHHE, COXKIKEHHE Ha KOCTPE, KOJIECOBaHUE, pacyJICHEHHE,
NOTpOILeHHe, yTolieHne B peke TaiibepH, oTceueHre ToJ0Bbl U MOBEIIe-
Hue, KoTopoe ¢ X VI Beka SBIsIIOCH OCHOBHBIM CriocoOoM ka3Hu. B 1571 ro-
Iy TaMm ObUIa OCTPOEHA BUCENINIIA, MPEACTABISABIIAS B IUIAHE TPEYTOb-
HUK, Ha KaXI01 U3 Tpex 0aJ0K KOTOPOH MOKHO OBIJIO IIOBECHUTH 11O BOCEMb
ocyxneHHbIX. Tak, 23 utons 1649 roga ObITH MTOBEIICHHI cpa3y 24 deioBe-
Ka. DTa BHCEINIA CTasla O(UINAIEHBIM CHMBOJIOM TIPaBOCYNs 1 Oblia Ha-
3BaHa «Taitbepackum nepesom» (Iyburn Tree), «TpoitHBIM AepeBom» (Triple
Tree), «rpexHoroit koobutKOW» (Three Legged Mare). OObIMHO MyONUYHBIC
ka3Hu B TalibepHe NpOBOIUINCH BOCEMb pa3 B rOJLY, U 3TU JHU OOBSBISIINCH
HepabOoUYUMH ISl JIOHJAOHCKOTO IPOCTOHapoabs. Hapon skaxan npencras-
JICHUS 1 TTOJTyYall €ro: MPOBO3 OCYXKIESHHOTO 10 yauuam JlonaoHa, myonnd-
HOE BBICTYIUICHHE Ha 311aoTe, KOTOPOE COMPOBOXKIAIOCH OOHKOI TOProB-
Jiell Ha MeCTe Ka3HH JIMCTKAMH C «IIOCIIETHIUM CJIOBOM U ITPU3HAHHEM) TIPH-
TOBOPEHHOTO K Ka3HH.

B nepeBogne Ha3BaHus 31X TUCTKOB (Last Dying Speech and Confession —
MIOCTIEIHSS IPEICMEPTHAS Pedb 1 IPU3HAHUE) HE YCTAaHOBUIIOCH €IMHOO0pa-
30 «3MadOTHAS PEUbY, KIIPEJCMEPTHOE CIIOBOY, TIOCIIETHEE CIIOBO OCYiC-
O0EHHO20».

B XVII, XVIII n nauane XIX Beka IMEHHO 3TH TEKCTbI IPEILIECTBOBA-
JIM TIOSIBJICHUIO KPMMUHAJIBHON XPOHUKH B Ta3eTax M yKaHpa JAETEKTHBHO-
TO pacckasa.

AHDIMICKas NPaKTHKa «IIOCIEIHETO CIIOBa» MMella CBOIO CHEelU(UKY.
B Anrmun XVII-XVIII BekoB O0JBIIHHCTBO IIPEACMEPTHBIX peUei» 0Cyxk-
JICHHBIX MHCAJIM HE OHU CaMH, a MOHOIIOJIM3UPOBABIINE ITOT «IIPOMBICEID)
cBsilleHHUKH HbroreTckoil TropbMbl. IMEHHO CBSILIEHHUKH U UX TIOMOLI-
HUKH JIOJDKHBI ObUTH JUTSI ITyOJMKAI[MK JINCTOBKH B CPOK CBSI3aThCsl C TeYar-
HHUKOM, HalTH BBIXOJl HAa TOPTOBLIEB-PACIIPOCTPAHUTENEH, YTOOBI MOIYIUTh



C. 0. Kpuukas, A. B. bepeskuH 35

JIOXOZ OT TPOJIAXKH, HEOOXOAMMBIN KaK CaMOMYy CMEPTHHKY, TaK M €ro Ha-
CIICTHUKAM.

VYyacThe CBSIIEHHUKOB B CO3MaHMU IPEICMEPTHBIX pedeil He MOIJIo
HE CKa3bIBaThCSl HA UX COAEpKAHUU. B ommcanuu reHesuca npecTyIieHus
ObLTH 00sI3aTeNIbHBI J1Ba ITyHKTa. Bo-TIepBhIX, packasHue B OTCYTCTBHE JINY-
Horo Onarodyectust. [IpecTynHUK pU3HABAJICS, YTO B MOJIOJIOCTH POy CKall
cy00oTHHE Oorocity)KeHust U ObUT IIIyX K €BaHIeJIbCKUM MPOToBensiM. Bo-
BTOPBIX, 31€Ch (QUI'YPUPOBAIH WU TypHAsi KOMIIAHUS, WK PACIyTHAs )KSH-
IIMHA, WK BCE 9TO BMECTe. B HHTEpecax 0CyKIeHHOTO OBIJI0 KaK MOXKHO SIp-
Y€ pacrnucaTh UIMEHHO 3Ty 9aCTh BHELITHUX OOCTOSITENILCTB, UCIIONb3Ys IIPABILY
U BBIMBICE, YTOOBI IEPEJIOKHUTH XOTsI ObI 4aCTh BUHBI HA JPYTHX U BBI3BATh
K cebe COUyBCTBHE.

I'maBHas uest MPEACMEPTHBIX pedel 3aKI0vanach B KOHIETIIINH «XOpPO-
IIEr0 KOHIA JKH3HMY, «BO3MOKHOCTH YMEPETh JIOCTOHHO» Jlake 3aKopeHe-
JIOMY IPECTYIHUKY, KOTOPBII 33 HECKOIBKO 9acOB 10 CMEPTH OCO3HAJI CBOIO
BuHy. OnHako As crepeotunuyeckux pedeil X VII Beka XxapakTepHbl MOHS-
THSI CIIACCHHUE YNy, IIPU3HAHKUE Ipexa B 00IUX Yeprax», «oOpaiieHue
k bory ¢ mpocr60ii 0 mpoIeHnn rpexay, «caMOyHHUIKEHHE epe TOIION.
Tak, HartpuMmep, B ocieHeM ciioBe youiisl Tomaca CaBujka, MOBEIICHHO-
ro B Taitbepne B 1668 rosy, ONUCHIBACTCS €r0 TUHYHBIH )KU3HEHHBIH Ty Th!
«ITepBbIit TpeX, C KOTOPOTO 51 HaYald MajeHue, ObT 0TKAa3 OT MPUCYTCTBHS
Ha cy00oTHEe ciryx0e, 3aTeM s TO3HAKOMIICS ¢ JyPHOI KOMIaHWeH U mo-
TOMY OTIIPABHJICS B ITUBHYIO U B OOP/EIIb: TaM MEHsI TIOITOBOPHUIIN OrpaOUTh
MOETO0 XO35MHA U TaKXkKe yOUTh 3T0 OeZJTHOE HEBUHHOE CO37[aHHUE, U3-3a YETO
sl ¥l TIPUIIIEN K 3TOMY TI030PHOMY KOHITY».

Ho yxe x xonity XVII Beka cTaHOBUTCSI BaykHA MHAUBUAYATU3aLM TIpe-
CTYIUICHUS: Ha IIEPBOE MECTO BBIXOIUT HE TPEXOBHOCTD Kak OCHOBA 3JI0/ICs-
HUSL, @ OTIPE/ICJIEHHOE MTPECTYIIEHNE KOHKPETHOM JINYHOCTH € HOAPOOHOCTS-
MH — MHOT/Ia B BUJI€ PUTOPUUECKUX (QUTYP — >KU3HH NPECTYIHUKA U S~
HUYHBIX 3TAllOB COBEPLICHUS TPABOHAPYIICHUSI.

VYinuuHble TOProBLbI BO BECH FOJI0C pacXBalluBaIy CBOU ToBap: «Bor nox-
JUHHAs U TpaBAMBas MOCIEAHAS pedb U MPU3HAHUE, BKIIIOYAs POXKICHHE,
MIPOUCXOKJICHUE 1 00pa30BaHNE, XapaKTEPUCTUKY KU3HH U TIOBEJICHUS TPEX
WIN IIECTH, I ACCATH HECUYACTHBIX 3JI0YMBIIIICHHUKOB, KOTOPBIE OBLIN
Ka3HEHBI 3TUM yTpoM B TaifOepHe (najnee cienoBaall HMEHA Ka3HEHHBIX),
a Taxoke KOMHA IICbMa, KOTOPOE TaKOM-TO (MMs1) TTOCIIAN CBOCH BO3IOOICH-
HOM WJIM JKE€HE B HOYb IIepe]l Ka3HbIo». B 3THX pedax BCTpedamrch 000poThI
tuna: «CBepHYB C M3HAYAIBHBIX ITyTeH, BEAYIINX K JOOPOAETEIN U YHCTO-
Te, TJIe IIBETHl HEBUHHOCTH MOTJIH OBITH COOpaHbI, OH 320y INIICs Cpeiu pac-
IyTCTBA U Pa3BsI3HOCTH M CTaJI pa300MHUKOM ¢ 00JIb110H goporH... OH cran



36 MpaBo ¥ rocyaapcTBO: UCTOPUS U TEOpHs

XBaCTJIMBBIM HETOJSIEM U 3aBeJl 3HAKOMCTBA C MMOIYII0KUHON LHUIIOLIEK, KO-
TOpPBIE OITYCTOIIANN €T0 KapMaHbI OBICTPEe, YeM OH WX HAITOJTHSID».
Hexoropele anruiickye uccae10BaTeay CYUTAIOT, YTO B HAMEPEHHUH Mpe-
CTYIHUKOB YMEPETh JOCTOMHO, OTPA’)KEHHOM B UX IMPEICMEPTHOM I0BEJIE-
HUU ¥ MOCJICIHUX CIIOBaX, MPOSBHIOCH 0CO00E AYIIEBHOE KAY€CTBO — MY-
JKECTBO, MPUCYIICC aHIIIMUAHAM U CBUJCTEIBCTBYIONICE 00 UX MOPAILHOM
MPEBOCXO/CTBE HAJT NPYriuMu HarusiMu. Tak, B moame Pobepra beprca «Mak-
(dhepcon nepen ka3Hbio» (nepeBos E. Denbamana) MpecTymHUK PaclieBaeT:

[Ipommaii, Troppma! MHe B ImyTh Hopa.
ThI HE HAaBEK MHE JazieHa.

MeHs ceroHs Iyt ¢ yTpa

[letns u nepexnaguxa.

DH, ¢ AyAKOIO, C MOTYIKOI0
Kpy:xuncs monoznen.

Ha Bucenuiy xyTkyto

Ou m1en, Kak 1oy Bexer!

[IpencmepTHBIE peyun MPOU3HOCUIN HE TOJIBKO MIPOTECTAHTHI, HO M KaTo-
nmukd. Tak, TOCyIapCTBEHHBIH M3MEHHUK MapkeTMaH, B30I Ha 3madorT,
Kak JOOpBIil KaTOJIMK, 00paTHIICS K TOJIIIE O cioBaMu u3 Broporo [Tocnanus
k Kopuadsuam (7: 9): « Oymy momuts [ocniona o crmaceHnu, U XOTS 5 Be-
JUYaiIIui U3 TPENIHUKOB, 51 HAJIEIOCh, YTO bOr MPOCTUT MOU MPETpELICHHUS.
Kposs Xpucrosa, nponutas 3a HaC, OMOET KPOBOTOUAIIIHE PAHBI PEXOB B MO-
eif qye. 51 mpoiraro Baie HeBEXeCTBO, NOO OCYAMIN Ha Ka3Hb HEBUHOBHOTO,
Ho Ha To boxba Bona. S Mmoo ['ocniona napoBars Bam biaronats, oTnycTuTh
BaM BCE I'PEXH U CMAcTH Baly Aymm». [Tocie aToro MapkeTmaH cTan YuTaTh
M0-JIaTBIHH, YTO BBI3BAJIO HEJJOBOJIBHBIE BEIKpUKH: «[lomesn ThI co cBoei ma-
IIUCTCKOM Bepoit». IIpoTecTaHTCKuE KOMMEHTATOPBI TUCAJIN O OJIEMUUYECKON
HAIPaBJICHHOCTH KaTOJIMYECKUX MPEJICMEPTHBIX pedueii, HO TTOPOii HOKassHHOE
CJIOBO KaToNMKa JOXOMIIO N0 cepana nporecranta. Tak, [lapn coobmiaer,
YTO HEKTO, KTO BUEN Ka3Hb MoHT(dopaa CKoTTa, 3asiBHII, YTO «OH MPHUOBLI,
OXHIast yBUAETh N3MEHHHUKA, HO BMECTO 3TOTO BCTPETHII CBSITOTOM.

C npekpatienneM IyOIUIHBIX Ka3HEH TpaJnuIys MPeICMEpTHBIX pedeit
He ncuesna decciieHo, a TpaHchopMHUpOBaIach B APYTHUE MPOSIBICHUS CBO-
00/1BI CJIOBA: MOCIIEAHEE CIOBO IIPUTOBOPEHHOTO K CMEPTHOI Ka3HHU, KOTOPOE
OH IIPOU3HOCHT MEPE Y3KO OUE€PUECHHON IPyIOH JIUII, TOMYyIEHHbIX B Kade-
CTBE CBHJICTEJICH UCTIOHEHMsI HaKa3aHUsl B CTpaHax OOIIEro rpasa.
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A. A. JlusepoBckuii,

3a6e0yowull Kagpeopoti KOHCMUMYYUOHHO20 NPaAsa
Canxm-IlemepOypeckozo 20cy0apcmeenHo20 IKOHOMULECKO20 YHUBepcumema,
00KMOp 10pUOUHECKUX HAYK, Npogpeccop

PALWOHAJIbHAS1 METOA0J10MUA
KOHCTUTYLUOHHOIO NPABOMOHUMAHUSA

B coBpeMeHHOM IPOYTEHUU METOJOIOTUSI HAYKH — 3TO HE TOJIBKO COBO-
KYITHOCTB IIPHHITUIIOB, IIPHEMOB H CITOCOO0B HAyYHOI ICATCIHHOCTH, HO H ¢
CTPYKTYypa 1 JIOTHYECKasi OpraHu3alus, a TAKKe€ KOHKPETHbIE 3aKOHOMEPHO-
CTHU MO3HAHUS, OTHECEHHBIEC K €€ MPEJAMETY U BBISIBICHHBIE CaMOM HAyKOM.
CoryiacHO BO MHOTOM HOBaTOpCKoOMYy olpenesieHuto akagemuka B. C. Hep-
CEeCSIHIIA, FOPUCTIPYASHIIHS — HayKa, IPeIMETOM KOTOPOH SIBISIETCs TOHATHE
npaBa. Y YeHbII IPOBOAUT Pa3IMUNe MEKTY TO3HABAEMBIM 00BHEKTOM TaHHOM
HayK{ — OOIIECTBEHHBIMU OTHOIICHUSIMHE | €€ ITPEAMETOM — HJIeei (Teope-
TUYECKUM CMBICIIOM, MBICITUTETIHHBIM 00pa30M, JIOTHYECKON MOJEIBIO U T. 1T.)
MTO3HAHHOTO 00BEKTa. B onpeneneHny OTI4eTIINBO BEISIBIICHA PAIlHOHATNCTH-
YecKasi OCHOBA IpeIMeTa IOPUCTIPYACHITINH — ITOHATHSA IpaBa Kak abCTpaKT-
HOM MOJeNH, CO3/1aHHOM YelloBeUeCKUM pa3yMoM. B ee neHTpe Haxonures
YeIIOBEK — OH OOBEKTUBHO B XOJI¢ B3aNMOOTHOIIICHUH C IPYTUMH JTIOIbMHU
CO3/1a€T IIPaBO, IIPABO BO3JIEHCTBYET Ha FOCYAAPCTBO, @ TOCYIapCTBO POXKIAET
3aKoH. B paMKax JaHHOW MOJEIH IPOCICIKUBACTCS OTIEICHUE 00bEKTUBHO-
TO MpaBa OT POXKACHHOTO TOCYAaPCTBEHHON BIIACTHIO 3aKOHA U, YTO OCOOCH-
HO Ba)KHO, (PUKCUPYETCS YEJIOBEKOICHTPUCTCKAsT KOHCTPYKIIHS, CBOUCTBEH-
Hasl KOHCTUTYIIMOHHBIM MOJIEJISIM.

OOpaTuMCsi K ICTOPUHU BO3HUKHOBCHHUS ITPaBa KaK COIMAIbHOTO )eHOME-
Ha 1 a0CTPaKTHOUN MOJIENH, CO3TaHHOW YEJIOBEKOM, M YTOUHUM €T0 POJIb B pe-
TYJIMPOBAHHUH OOIIECTBEHHBIX OTHOIICHHUNA. M3BeCTHBIN apMsIHCKUH KOHCTH-
TynnoHanuct npodeccop I. I. ApyTioHSH CBA3BIBa€T BOSHUKHOBEHHUE MTPaBa
1 €TO Pa3BHUTHUE B JOTOCYIAPCTBEHHBIX 3THUYECKHUX COOOIIECTBAX C ITHUYEC-
CKAMHU O0OBIYasMH U TPaTUIHSIMHA, MOPATGHBIMA HOPMaMH, PEIUTHO3HBIMU
KaHOHaMU, KOTOPBIE MCIIONHSUIACH M COXPAHSUIACH KaK 00s3aTeIbHBIC yCIIO0-
B TIOBENICHUS JJIs MIPEICTABUTENICH KOHKPETHOH CONMATBHOW OOIIHOCTH.
LeHHOCTH JAHHOTO OMpEAENIEHUs] COCTOUT B TOM, YTO UCTOKHA BO3HHUKHOBE-
HUSI €CTECTBEHHOTO MPaBa CBSI3bIBAIOTCS C KOMIUIEKCOM MPUHIUIIOB, HUMEIO-
LIUX PEIUTHO3HOE, STHUYECKOE, TPAJAULIMOHHOE COJIep)KaHne, B OCHOBE KO-
TOPBIX JIeXKAT MePBUYHBIC UYEJIOBEUECKHE IEHHOCTH U MPEX/IE BCETO KU3Hb
YCJIOBCKA KaK BbICIIAsA ITUBUIJIM3allTMOHHAA LICHHOCTb.

CBHIETEIBCTBOM CIIOCO0A PEryIUPOBaHKsI OOIIECTBCHHBIX OTHOIICHUI
B IIEPEXOAHBINA EPHOA OT MEPBOOBITHOTO COIIMYMa K TIEPBBIM FOCYIapCTBAM
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SIBIISIFOTCS] TEKCTHI CBSAIIEHHBIX KHUT. OOpaTHMCs K AECATH 3aIlOBEIsIM, Ha-
MTUCAHHBIM, COnNIacHO brnbnmu, Ha KaMEeHHBIX CKprbKaisix borom u nepenan-
HBIX Mowuceto. [Inist pazperenns KOoH(GIMKTOB 00paIalomuxcs K HeMy JIFojen
Mouceii — nepBblii Cy/ibs — HE TOJIbKO IPUHUMAII PELLIEHUS 0 KOHKPETHBIM
JieJiaM, HO M TOJIKOBAJI 3aI10BEN. 3aroBeAN 1 1o (opMe, U 110 COACPIKaHNIO
SBJIAIOTCS (PyHIAMEHTAIBHBIME ITPABOBBIMU NpUHIMTIIaAMU. C onpesieNieHHON
JI0JIel YCIOBHOCTH MOKHO CUMTATh, YTO TaK «CO3/1aBAJIOCh» Pa3BHBAIOIIEE-
Csl €CTECTBEHHOE ITPaBoO — 3akoH bokuil, 0OCHOBHBIMH 3JIEMEHTaMHU KOTOPO-
TO TAK¥XKC ABJIAJIMCH TPABOBBIC TPUHIMNIIBI — 00BEKTUBHO HCﬁCTByIOH.IHC pe-
TYISITOPBI OOIIECTBEHHBIX OTHOIICHHH.

[TonoOHy0 KOHCTPYKINIO (POPMUPOBAHMUS ECTECTBEHHOTO IIpaBa Ipea-
raeT U MPU3HAHHBIA aBTOPUTET B eBperickoM nmpaBe MenaxeM DioH: «B kax-
JIOM IOPUINYECKON CUCTEME MOKHO OOHAPYKUTh HEKHe (yHIaMEHTAIbHbIC
TIPUHIINIIBL, Ha 0a3€ KOTOPBIX 00Pa30BaAIICh BCE OCTAIBHBIE. DTH OCHOBHBIE
TIPUHIMIIBI HE3bI0JIEMBI M HEU3MEHHBI. <...> B €BPEHCKOM ITpaBe 3TO TOBEJIe-
Hus boxbY B TOM BHJIE, B KAKOM OHH BBIKPUCTAJLIIN30BaauCch B Topey.

OTMeTnM, 4TO IpeCcTaBIeHHbIE MU(OIOTHUECKUE HJEH BBIJICICHUS
13 OECKOHEYHOM COBOKYIMHOCTH IPHHIIUIIOB OIpaHUYEHHOI 0a30BOii COBO-
KyIHOCTH BIUIOTHYIO MOJBOAAT K payuoHAIbHOMY TIPEACTABIECHUIO O CTPYK-
Type mpaBa. B cucteme mpasa oTaenseTcsi OCHOBa, peanociaanHas borom,
a OCTAJIbHBIC MMPUHIUITBI — MPECAMET IMPAaBOTBOPYECTBA YCTIOBCKA.

B namsiTHUKax IpaBOBOM KYJIBTYPbI APEBHUX MOHAPXUM Y’KE MOKHO BbI-
SBUTH MOSABICHNE PACXOXKICHUS €CTECTBEHHOTO MIPAaBa U 3aKOHA, IPUHUMA-
€MOr0o OopraHaMu rocyAapCTBEHHOW BiacTu. B 3akoHax mapst Xammypanu
([IpeBHuii BaBuioH) OTYETANBO OTAEISIOTCS «HACAIBHOE MIPABOY» — IPHH-
LUIBI, COCTABIAIOIINE MIPABOBYIO NOKTPHUHY, 1 KOHKPETHBIE 3aKOHBI, HCXO-
JiIIIe OT Ipu3BaHHOTO Ooramu naps. [Ipu sTom naps /JIpesnero Basniona
HaCTOSATENILHO TpeOyeT OoT OyIyIinX BJIAJBIK B CBOMX YCTAHOBJICHHSX 00e-
CIEUUBaTh CIPaBEIIMBOCTb TOCYAaPCTBEHHOIO YIpPaBiIeHUs. XaMMypanu
He (OpPMYITMPOBAJ CaMO MOHSITHE «CIIPABEIUIMBOCTD», HO YKa3bIBaJI, YTO OC-
HOBOI HOPMATUBHOI'O PErYJIMPOBAHUSI SIBJIIETCS Peaan3alys IPUHIIMIIA CIIpa-
BCIJINBOCTH. Takum 06p330M, MOKHO BBIIBUTH HCTOKH «MHCTPYMCHTAJIBHO-
TO)» MCIIOIB30BAHUS BAYKHEHIIIETO [T OOIIIECTBEHHBIX IPAaBOOTHOIICHHUH I10-
HSTHUS «CTIPABEATMBOCTDY KaK (PUKIUH.

JpeBHerpeueckne MbICIUTENN COBEPIIMIN IIEPEBOPOT B PA3BUTUU LIU-
BIJIN3AINH, CYThIO KOTOPOTO CTAJIO OCBOOOKACHHE YEIOBEUECKOTO pasyma
OT 0e3yCII0BHOTO MOAYMHEHHsI 000KECTBICHHBIM CHJIaM HpUpoabl. OTMe-
THM, YTO HX «CBOOOHBIE» OT PEIIMTUO3HBIX MU()OB Pa3MbIIIUICHNS KAacalllCh
HE TOJIBKO 3aKOHOB CPE/bl OOMTaHMs, HO U MOJUTHKH, M IOPUCTIPYICHIINH,
(hopMupyst paMoHaIbHBINA B3IV Ha OKPY’KaIOIIUi Mup. MeTtoyosoruto pa-
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LIMOHAJILHOTO [IO3HAHUS B MHp pa3yMa IpUHEeca MaTeMaTrka. JlocTixeHue
COCTOSIIO BO BBE/ICHUH aOCTPAKTHBIX IIOHATHI — Yncel U GUryp — OOBbeK-
TOB, SIBJISIFOLIMXCS MICATU3AIMAMHE PEaTbHBIX 00BEKTOB U OTPAKAIOIINX HAHU-
Goee coneprkaresibHble UX 0co0eHHOCTH. CIieayeT IIOHNMATh, YTO CPEI HIX
OBUTH BBIJIEJICHBI UCXO/IHBIE: 1I€I0€ YHCII0, TOUKA, IpsSMasl.

B aToT nepuon copMupoBanach HayqHO-pallMOHANBHAs CTPYKTYpa I10-
3HAHMS — MaTeMaTn4ecKasi METOJOJIOTHSI U JIOTMKA — «TEXHUKa MBIIILJIe-
HUs». VX OCHOBBI 3aJI0KMIT aHTUYHBIN (ritocod Apuctorens. [lox mare-
MaTHYECKOH METOJIOJIOTHel MOHMMAeTCss METOJ| JISYKTUBHBIX BBIBOJOB
U3 OrPAaHMYCHHOH COBOKYNHOCTH NPHHIIMIIOB, Ha3bIBAEMBIX aKCHOMAaMH,
UCTUHHOCTH KOTOPBIX IIO3HAETCS MOCPEICTBOM 0e30MINO0YHON HHTYULINH,
BBIPA0OTAHHOH YEIIOBEUSCKHM Pa3yMOM. AKCHOMBI CBSI3BIBAIOT MCXOIHBIC
noHstHsd. B pamkax reomerpun EBkinaa ot abcTpakuuu (TO4ka, npsiMasi,
TUIOCKOCTB), SIBISIFOTCS (DUKLUSIMH, TO €CTh MOHSITHSIMH, KOTOPBIM OTBOJIHT-
Csl THCTPYMEHTAJIbHAS POJIb B TECOPUH MO3HAHUS. APHUCTOTEIH BBEI ITOHATHE
IIpaBa Kak «yHUBEpCAINIO», aOCTPAarnpoBaHHYIO OT PEajbHOCTH, HO 3aBH-
CHUMYIO OT Y€JIOBEUYECKOTO pa3yma, M Ha OCHOBaHHH PAIlMOHAIBHON METOJ0-
JIOTHU pa3paboTa y4eHUe 0 €CTECTBEHHOM IPaBe JIIO/ICH, 3aJI0)KHB OCHOBBI
IOPUCTIPYJICHLIUH KaK HAyKH.

Jlnst oripezienieHust JIOTHYeCKOW OpraHu3aliuy CTPYKTYpBI ITpaBa Kak ad-
CTPaKTHOW MOJIENIM BBEJIEM OTIPAHMUYCHHOE OT 3aKOHOJATEeNILCTBA MOHSTHE
«mpaBo KoHCTUTYIMMY, ONIPENeNHB ero Kak COBOKYIHOCTb KOHCTUTYLIHOH-
HBIX TIPHHIUTIOB, CBSI3aHHBIX C KOHKpeTHOI Konctutymmeit. Cpean KOHCTH-
TYLHOHHBIX MPUHIUIIOB MOKHO BBIJICITHUTH 0a30BbIC IPABOBBIC MPUHIIHIIBL.
ba3oBble KOHCTUTYLIMOHHBIE NPUHIMIBI, TaK K€ KaK MAaTeMaTHYeCKUE aK-
CHOMBI, CTPOSITCS Ha OCHOBE MCXOIHBIX MOHSATHH, COCTABISIOMUX (yHIa-
MeHT «1paBa KoHCTUTYIIMM»: CIIPaBeAIMBOCTh, CBOOOAA, paBeHCTBO. Tak
JK€ KaK MaTeMaTH4eCKHe HUCXOIHBIC TIOHATHS, UX CIICIyeT CUNTaTh (PUKIUS-
Mu. Ha HEX, Tak jke KaK ¥ Ha IepBUYHbIE TOHSATHS MaTeMaTHKH, paclipocTpa-
HSIETCSl «OOIECTBEHHBIH JOTOBOP» 00 MX YCIOBHO-CyOBbEKTHBHOM ITOHUMa-
HuH. CyObeKTHBHO BOCIIPUHUMAEMbIE B KQXK/I0M KOHCTUTYLIHOHHOM KYJIBTY-
pe duKIMH, CBA3bIBas HOPMATUBHO OIpE/eNIEHHbIE 00bEKTHI, (POPMUPYIOT
00BEKTHBHBIC KOHCTUTYI[MOHHBIC IPHHIIHITBI.

JU71st pereHns Bonpoca 0 KOHCTUTYLIHOHHOCTH 3aKOHA OpTaHbl KOHCTUTY-
IIMOHHOTO HOPMOKOHTPOJIS, UCXO/IS M3 CUCTEMBI 0a30BBIX KOHCTHTYIIMOHHBIX
NPUHIHIIOB (TOJKYS HX B COBOKYITHOCTH), CO3AIOT IIPABOBBIC MO3UIIUH, JIO-
THYECKH 00YCIIOBIICHHAS MOCIIEI0BATEIbHOCTh KOTOPBIX IIPUBOAUT K HCKO-
MOMY BBIBOJY — PE30JIIOTUBHON 4acTu pemenus. Ecim onpeneneHHas co-
BOKYITHOCTB 0230BBIX KOHCTUTYIIMOHHBIX IPUHIIUIIOB — CTPYKTYpHAsi OCHO-
Ba «1paBa KoHCTUTYIIMM», TO «BBIKPUCTAJUIN30BABILHECS» 13 HEE IPABOBbIE



40 MpaBo ¥ rocyaapcTBO: UCTOPUS U TEOpHs

MO3UIUH — HOBBIC KOHCTHTYIIHOHHBIC MPUHIIUITBI — MOXKHO CUHUTATh dJie-
MEHTaMH JTOTO IpaBa, ero pa3BurueM. Takum 0Opa3oM, OCHOBOM JIJIsl TIPH-
HATUS CyIeOHOTO BEIBO/IA, C(HOPMYIUPOBAHHOTO B PE3OIIOTHBHOM YaCTH, SIB-
JISFOTCSI HE 3aKOHOIIPUMEHHTENBHBIC, & TPABOTBOPYECKHE JICHCTBUS OpraHa
KOHCTUTYIIHOHHOH FOCTHIIMU TI0 00BEKTUBU3AIIUH OOIIECTBCHHBIX OTHOIIIC-
HUI — CO3JIaHUIO MPaBa B €r0 «ECTCCTBCHHO-KOHCTHTYIIMOHHOM) TIOHMMa-
HuM. Opra"bl KOHCTUTYIIMOHHOHN FOCTUIMH, B OTIMYUE OT MPAaBONPUMEHU-
TETBHBIX (3aKOHOTPUMEHUTENBHBIX. — A. JI.) OpraHoB — CyJIOB, CJIEIyeT
CYUTATh IMMPABOTBOPYCCKUMU OpraHaMU.

[IpuMeHeHne panroHaIbHON METOIOJIOTHH TTO3BOJISIET MO-HOBOMY OC-
MBICJIUTh KOHCTUTYIIMOHHOE TTPABOTIOHUMAHHUE U MPEAJIOKUTD BECKHE apry-
MEHTBI B JIMCKYCCHU O JTUCKPEIIMOHHBIX MOTHOMOYHSX KOHCTHTYIIHOHHOTO
Cyna PO wiu ipu 00Cy»XJICHUH PACXOXK/ICHHUS €r0 MIPABOBBIX MMO3UIHUIA C CY-
JICOHBIMHU TIO3UIIUSMHE BBICIIUX CY/IOB.

A. B. Jlo6ok,

Odoyenm xagheopwvr ompacneti npasa CII6I'VII, kanouoam ucmopuveckux Hayx

POJIb NPO®COIO30B B CTAHOBJIEHUWU U PASBUTUU
COLIMAJIBHOTO rOCYAAPCTBA

[epen coBpemMeHHBIM MTPO(COIO3HBIM JBIDKeHHEM Poccnu cTouT 3a1a-
Ya — COXPAHUTb M YIIPOUYUTH CBOE BIUSHUE HA TPOMCXOIAIIHE B OOIECTBE
MIPOLIECCHI, CTaTh PABHONPABHBIM MAPTHEPOM rOCYIAPCTBA U paboTonaTeseH.
Wzy4enue nporecca 3BOIOIMN B3aUMOOTHOIIIEHUH TPOQCOI030B € TOCyAap-
CTBOM M paboToiaTeIsIMU, HECOMHEHHO, ITPUHECET CYNIECTBEHHYIO MOJIb3Y
pa3paboTke KOHLENIIUK Pa3BUTHsI COLMAIILHOTO rocyaapcTsa B Poccun, mo-
MOXKET ITy0)KEe OCMBICIHTB OITBIT CTAHOBIICHHUS ¥ ()Y HKIIMOHHPOBAHUS CHCTE-
MBI COIIMAIILHOTO NapTHepcTBa B Poccui.

OT TOro, KaKoe MoJIOKEeHUe OyayT 3aHUMaTh MPO(PCOIO3bI B MOJUTHYC-
CKOif cucTeMe 00IIeCTBa, 3aBUCHT CTETICHb BIMSIHUS TPYISIIMXCS Ha pa3pa-
0OTKY ¥ peaH3alHio CONUaIbHO-YKOHOMUYECKOH MOJIUTHKH I'OCYIapCTRa.

B mponiecce craHoBieHHs TPOQPCOI030B OCHOBHYIO POJIb ChIMPATH CTPEM-
JICHHE K 3alIATe JOCTOMHCTBA pabourx 1 60pr0a 3a CONMANBEHYTO CIIPABEIIIH-
BOCTb. B 3TOT mepmos, Kak H3BECTHO U3 HCTOPHH, B YCIOBHSX «IUKOTO PhIH-
Kay BJIaJICIIbIIBI CPEACTB MIPOU3BOACTBA CTPEMIIIHCH K YIUTMHEHHIO pabodero
JIHS M ype3aHuto 3apab0THOH TUIaThl. DTO MPUBOJMIO K OECITONIAIHOW IKC-
rutyatanuy pabdodeii cuitbl. I30bITOK paboyeii cuibl u 6e3paboTHIia 3acTaB-
JISUTH U30JIMPOBAHHOTO paboyero OeCrpeKkoCIOBHO MPUHUMATH YCIIOBUSL, THK-
TyeMbIe IPePUHIMATEIIEM.
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MHorue ToCTHKEHIS COBPEMEHHOTO 00IIeCTBa, CBI3aHHBIE CO CBOOOIOI
4eNoBeKa, 00s3aHBI IMEHHO PO COI03HOMY NBIKEHHIO. [Ipothcoro3sl cBoeit
AKTHBHOH JIESITENIbHOCTBIO JIOOMIIMCH TIEPECMOTpa Ka3aBIINXCsl HE3bI0IeMbI-
MU conuanbHbIX HopM. Kpynneimue crauku koHna XIX — nagana XX Be-
Ka, OpraHu30BaHHasl Oopr0a pabourx 3a yiydllleHue YCIOBUI CBOETro Tpyaa
BBIHYAWJIM IIPAaBUTENbCTBA EBPONEHCKUX CTPaH NMPU3HATh HEBUAHHBIE T0CE-
JIe TIOJIMTUYECKHE CBOOOIIBI [UISl TPYISIIUXCS. JTO CTAJIO CIIEICTBUEM Kaue-
CTBEHHBIX IIEPEMEH B COIMAIILHOM sKU3HU 001ecTBa. [Ipodcoro3sl ucxoamnm
13 MIPEACTaBICHHS, YTO PABEHCTBO B MOJUTHYECKUX MPAaBaxX U MPEIOCTaBIe-
HHUE BCeM KJ1accaM 0011ecTBa BO3MOYKHOCTH IIIUPOKOTO 00pa30BaHMs HEU30exK-
HO TIOBJIEKYT 3a CO00i yCTaHOBJIEHHE YKOHOMHYECKOTO PaBEHCTBA.

B Teuenne Bcero mepuoaa pa3BUTHS MPO(COIO3HOTO TBHKEHUS MEXKITY
Pa3JIMYHBIMU [TOJINTUYECKUMU CUJIAMU LIUIA TIOCTOSIHHASL AUCKYCCHUSI O MECTE
U poiu Ipodcoro30B B 00IIeCTBE. DTO OBUIO HECITyYaifHO, TaK KaK OT 3TO-
ro 3aBucesno Oynymiee Poccuiickoro rocynapcrsa. Jluckyccnu o B3auMOOT-
HOILIEHUAX TPYAALIMXCS C BIACTBIO U MPEANPUHUMATEISIMU MIPOAOIIKAIOTCS
U B HACTOSIIIEE BpeMsl.

B ycioBusIX TOCTpOEHHST IPAaBOBOTO TOCY/IapCTBA BayKHO JIOOMTHCS cOa-
JIAHCHPOBAHHOCTHU B OTHOIIICHUAX MEX/Ty CTOPOHAMH COLIMAIBHOTO MapTHEp-
CTBa, KOTOPBIE MPENICTABIISIIOT COO0H Ba)KHBIN TOPU3OHTAIBHBIN IIJ1ACT UHTE-
pecoB, MHEHUH, TO3ULIMNA, 0KUJIaHUN, HAJIEK]] Pa3JIMUHbIX CJI0E€B HACETICHUSI.
[Ipu3Hanue 3a TPyAAMUMECS, O0bEAUNHEHHBIMH B IPO(COI03bI, JOCTOWHOTO
MeCTa B CUCTEME MTOJUTHUECKUX OTHOLIEHUH [TPAaBOBOIO IT'OCY1apCTBa, CTaTy-
ca paBHOI'O NApTHEPA B OTHOLIEHUSIX C TOCYJapCTBEHHBIMU OPraHaMU U IPe-
MPUHUMATEISIMU JTOJIKHO CTaTh OPraHUYECKUM 3JIEMEHTOM CYIIECTBOBAHUS
COBPEMEHHOTO 00IIecTBa.

B ycraBax n mporpaMMHBIX JIOKYMEHTaX COBPEMEHHBIX TPOCOI030B OT-
pakaroTcst Hanbosee MOHATHbIE, HEOOXOANMbIE U ITPUBJICKATEIbHBIE /IS Jle-
HOB COI03a IIeHHOCTU. ClietyeT OTMETHUTh, YTO AK€ caMble MOHATHBIC AJIS
BCEX JIHOJIell IEHHOCTH MO-Pa3sHOMY OCMBICIMBAINCh B Pa3HbIE UCTOpUYE-
CKH€ TIepUOJIbl U M0-Pa3HOMY OCMBICIMBAIOTCA Ceifuac B pa3HBIX CTpaHax
U peruoHax ¥ COLMAIIbHBIX IPYyIIIax OAHOM U TOH xke cTpaHsbl. Tak, conepxa-
HUE TOHATHS «B3aMMOIIOMOIIIbY» JOBOJIBHO OIyTHMO Pa3INyaloCch B pa3HbIe
nctopudeckue nepuoasl, HanpuMep B X VII u XX Bekax. OHO mo-pasHOMY
OCMBICIIMBAETCS U celuac TpyadluMucs U npeanpuHumarenssmMu. Ho kak
JIO3YHT ¥ TIPUHIIUT IEATEIEHOCTH TPO(COI030B 3TO MOHATHE JOIDKHO OTpa-
3UTh HanOoJiee CYIIEeCTBEHHBIC W TIOHATHBIC OONBIIMHCTBY JIIOICH AIIeMEH-
TBI CBOETO COAEPKAHUSI.

DBOJIIONHNIO COZIEPKAHUS OCHOBHBIX IEHHOCTEH MOXHO HAaOIIOAATh C MO-
MEHTAa 3apOXKJICHHUS U IO CETOAHSIIHMN JAEHb MPO(COI3HOTO JABMKCHHUS.
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[osiBnenne npo(hcor030B Kak COLMAIBHOTO HHCTUTYTa HPUHATO OTHOCHTH
k X VIII Beky, a B reorpadpuaeckoM OTHOIICHIH — K PeTHOHY 3ananHoi EB-
porisl, pexie Beero K Annuy, ['epmannn n @panunu. 3apoxaeHue npog-
COI030B UMEJIO JIBE CTOPOHBI: BO-TIEPBBIX, TPOQCOI03bI (POPMHUPOBAIUCH KaK
COIMAJILHBIA MHCTHTYT CO CIEUU(PHUIECKON CHCTEMOW IIEHHOCTEH M HOPM;
BO-BTOPBIX, HAYaJICsI IPOLIECC YCTAHOBIICHUSI COOTBETCTBUS MEXKLY ITOH CH-
CTEMOH U HOPMATHBHO-IIEHHOCTHOW CUCTEMOH, XapaKTepHOW sl 001ie-
CTBa B ILIEJIOM, JJISl TOM CETH COIMAIbHBIX HHCTUTYTOB, B KOTOPYIO BCTPOE-
HbI PO COIO3BI.

B3anMooTHOIIEHUsST MeXIy OOLIECTBOM M IPOQCOI03aMU MOXKHO IIpes-
CTaBUTH Kak B3anMooOMeH. IIpodcoro3bl momyuaroT mogiepx Ky co CTopo-
HBI 00IIIECTBA U JAIOT €My TO, YTO OHO CYMTAET BAXKHBIM M TTONIe3HbIM. O1H
13 BOXHBIX MOMEHTOB, KOTOPBIE MOTYT J1aTh 00IIeCTBY IPO(COI03bI, — OKa-
3aHUE CONEHCTBHUS B TOCTIKEHNH COLMAIILHOM crpaBeUIMBOCTH. Takoe co-
JelicTBre 00yCIIOBIEHO TEM, UTO B psiJie CTpaH MUpa, B ToM unciie B Poccnii-
ckoit Ddenepanuu, IMEHHO PO COI03bI HOPMUPYIOT TOBECTKY JHS B 00CYX-
JICHUH UTOTOB ¥ MIEPCIIEKTHB COLHAIBHON TIOJIMTUKHU TOCYIapCTBa.

[Tpodcoro3s — 3TO KPYIHBIH CaMOCTOSITEINBHBII COIIMATBHBIA HHCTHTYT
00111eCcTBa, OT (YHKIIMOHUPOBAHHS KOTOPOT'O BO MHOTOM 3aBUCST (POPMHUPO-
BaHUE PHIHOYHBIX OTHOILICHHUI, CTAHOBJIEHHE COI[MAIBHOTO rOCYJapCTBa, pas-
BUTHE SKOHOMHYECKOU IEMOKPATHH.

3HaueHue mpodcor30B U Mpolecca NX MHCTUTYIHOHATIN3ALUH 3aKII0-
YaeTcst B TOM, YTO CIIOHTAHHOE, OECIIOPSIIOYHOE, SKCIIEPUMEHTAIILHOE TIOBE-
JICHUE 3aMEHSICTCS TIOBEJJCHUEM MOCIHPYEMBIM, MPEICKA3yeMbIM, PETYIIH-
pyembiM. Harrprumep, cTuxuiiHOe BBIpaskeHHE MpOoTecTa paboYNMHU B X OT-
HOIICHUSX C KAIIUTaJIOM, XapaKTepHOE JUIS IPEIUHCTUTYIHOHATILHON (ha3bl
pa3BUTHS, 3aMEHSCTCS OPraHW30BaHHBIMH ()OPMaMHU BBIPAKEHHST TpeOOoBa-
HUH (320aCTOBKM), THIIMYHBIMU YK€ JUISI HHCTUTYLIMOHANBbHOHU (a3bl. B mep-
BOM cJIydae MOoBe/IeHHEe pabounx ObLIO HEMpeacKa3yeMo ¢ TOUKH 3PEHHS 110-
CJIC/ICTBUH M PE3yJIbTATOB, BO BTOPOM CIIy4ae KOHEUHasl, pe3yJbTHPYIOIIas
YacTh MOBEJICHNSI MOXKET OBbITh CMOJICIMPOBAHA JJOCTATOYHO ONPEIEJICHHO.

brnaropaps mpogcoro3am yanock BO MHOTOM CHSITh JIECTaOMITH3HPYIOLINE
muddepennnanmm, 0coOCHHO B OIJIaTe TPy/a, HAPABUTh Pa3pyIINTEIbHbIC
COIIMAJIbHBIE KOH(INKTHI B KOHCTPYKTUBHOE PyCJIO U B 3HAUUTENIBHOMN CTe-
MI€H! YMEHBIINUTh UX OCTPOTY, YIy4IINTh YCIOBHS TPy/Aa OOIBIINX OTPSIOB
HAEMHBIX PAOOTHUKOB U B LIEJIOM YCIIOBHUS TPOJIAXKH pabOveii CHITBL.

Wneonorust 1 MOJMTHKA COLMAIIBHOTO TOCYAapCTBa B Pa3IMYHBIX CO-
BPEMEHHBIX MOAM(DHUKAIUAX TOJDKHBI OBITH HANpPAaBJICHHI B MEPBYIO OdYe-
penp Ha ociabieHue MPOTHBOPEUNI MEXIY TPYIOM M KallMTaJIOM, COTJIa-
COBaHHME MHTEPECOB HACMHBIX paOOTHUKOB M NPEANPUHUMATEINCH, TOCTH-
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JKEHUsI HA 3TOH OCHOBE COIMAIILHOTO MUPA H MOJIUTHYECKON CTAOMIBHOCTH
B 00miecTBe. be3yciioBHO, B Iporaran/ie CrpaBeiIHBOCTH, T'YMaHHOCTH, Jie-
MOKpaTH3Ma COIMAIFHOTO MUpPa BCE YYACTHHUKH MAPTHEPCKUX OTHOIICHUH
CTpPEeMSITCSI TOOUTHCS YKPEIUICHHSI CBOUX BIIACTHBIX ITOJIHOMOYHU, Oecrie-
peboitHOTO, OCCKOH(PIUKTHOTO, MOJUTHYSCKU CTAOMIBHOTO (DYHKITHOHUPO-
BaHUs OOIIECTBEHHOW cUCTeMbl. CTEIeHb Pe3yJbTaTUBHOCTH COIMATIBHO-
r'o MapTHEPCTBa BO MHOTOM 3aBUCHUT OT 3aHHTEPECOBAHHOCTH CTOPOH B CO-
TPYIHUYCCTBE, B3aUMOJICHCTBUH U KOOTIEPAIIUU YCUIIUH, B UX CIIOCOOHOCTH
U CTPEMIICHUH UTH Ha ONPEICIICHHBIC YCTYIIKH U KOMIIPOMHUCCHI.

Jhio OitHuH (Kuraiickas HaponHas Pecny6nuka),
acnupanm xagheopel meopuu u UCMOpUU 20CYOapcmea U npasa
Kybanckoeo 2ocydapcmeennozo ynusepcumema (Kpacnooap)

B3AUMOAENCTBUE NPABOBbIX CUCTEM POCCUU U KUTAS
B KOHTEKCTE AUAJIOTA KYJIbTYP 3ANAA—-BOCTOK

B coBpeMeHHBIX YCIOBHSIX B3aMMOAEHCTBHUS TOCYAApPCTB HAOMIONAIOTCS
IPOLIECChl HHTEHCU(UKAIIMN KYJIBTYPHBIX, IPAaBOBBIX U JICJIOBBIX cBsizeil Poc-
cuiickoit @enepannn n Kuraiickoit Hapognoii Pecriy6nuku. B cBsizu ¢ atum
AKTyaJIbHBIMU CTaHOBSITCSI HAy4HBIE MCCIIEIOBAHUS, CIOCOOCTBYIOIINE TITy-
OMHHOMY ITOHUMAaHHIO MPABOBBIX TPAAHUIUI 000MX TOCYIApCTB.

[Tono0OHbIC HCCIIeIOBAHUS HOCAT MEXKIUCIUILTUHAPHBIN XapakTep. [Ipe-
CTaBJISICTCS, YTO HanboIee pe3ylbTaTUBHBIMHE SBIISIOTCS KyJIBTYpPOJIOTro-Ipa-
BOBBIC UCCIICTOBAHUS, TOCKOJIBKY OHH IIOMOTAIOT OOBSCHHUTH ITyOUHHBIE MO-
THUBBI MOZIEJIEW IIPABOBOI'O MOBEICHHUS NPEACTABUTENEH Pa3IMYHBIX IIPABO-
BBIX CHCTEM.

U B Poccun, u B Kurae xynsrypa siBisercs JOMUHUPYIOLIEH KaTeropu-
€l B IOHMMaHUH UCTOPUKO-IIPABOBOTO U TEOPETUKO-IIPABOBOIO IyTEH pas-
BUTHS 3TUX FOCYAAPCTB, HA OCHOBAHUU YETO MBI MOJKEM IPUITU K BBIBOLY,
YTO UMEHHO JyXOBHO-HPaBCTBEHHBIE U€aNbl, [ICHHOCTU, IPUHIIMIIBI COLH-
aJIbHON OpPraHM3aIMK BBICTYIIAIOT CBOCOOPAa3HBIM KYJIBTYPHO-TeHETHYECKUM
KOJIOM X KYJBTYpPHOTO B3aUMOJI€HCTBUSI.

Pemas pa3nuyHOro poja SKOHOMHUYECKHE U T€ONONIUTHYECKHE 3aJ]1auH,
HelTb3s1 3a0BIBATh U O yXOBHOCTH, TaK KaK 3TO TaKOM e, ecln He OoJiee MolI-
HBIH, ICTOYHUK MCTOPUYECKOTO JABHIKEHHS OOIECTBA, KaK 1 UHbIE (haKTOPhI
SKOHOMHYECKOTO U COITMAIIbHOTO pa3BUTH. [lyXOBHAs COCTABISAIONMIAs BIM-
sIeT Ha BBIOOD IIeJel U CIOCOOO0B UX JTOCTHYKCHUS.

Pa3Hble 1O TyXOBHOCTH U KyJIBTypP€ FOCYapCTBa NPUHSITO PaCCMaTpPHBATh
B AnxoToMun BocTok—3anaja kak aHTarOHUCTHYECKHE TI0 OTHOIICHUIO IpyT
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K Apyry. BmecTe ¢ TeM ocMenumcest IpeArnoaokKuTh, 4TO 1aXe €CIIU IPOTUBO-
peurs ¥ MEXKYJIbTYpHBIE KOH(IIUKTHI MEXIY KyasTypamu BocToka u 3ama-
Jla B PeaJIbHOCTH UMEIOT MECTO, TO Ha YPOBHE TEOPUH OHU JOMOJIHSAIOT IPyT
Jpyra, co3/aBasl €IMHYI0 MUPOBYIO KyJIbTYpY, XapaKTepU3YIOLIYIOCS €1H-
CTBOM M pa3HOOOpa3neM. B COBpeMEHHBIX yCIOBUSIX B3aMMOJCHCTBHS TO-
Cy/lapCTB pacHpOCTPaHEHbI TOJIEPAHTHBIE B3IVIAABI HA OTIMYHYIO OT CBOEH
KYJIBTYPY, 4TO ITO3BOJISIET Pa3HOOOPA3HIO KYJIbTYpP, UX Pa3HOBEKTOPHOI Ha-
NPaBJICHHOCTH B 1I€JIOM 000TaIiaTh ¥ yKPEIIsTh OOUICIUBHIM3AUOHHYO
KyJIBTYpY. DTO MPOUCXOANT B PE3yabTaTe ONMPEEICHHOTO AUAjora, a 3TOT
JMAJIOT U €CTh HEOOXOAMMOE YCIIOBHE KYIBTYPBI, TaK KaK «KyJIbTYpa €CTh
TaMm, T7ie €CTh JB€ (Kak MUHUMYM) KyJIBTYpbD». «Jlpasor, ToHuMaeMblii B njee
KYJIBTYPBI, — 3TO HE JAUAJOT Pa3IMYHBIX MHEHUH WM MPEACTaBICHUH, 9TO
BCEra JUAJIOT Pa3IUYHbIX KyIbTYp».

Pacemotpenne Kuras u Poccun B koHTekeTe nuxotromun Bocrok—3amna
MOKa3bIBAET COBEPILEHHYIO HECXOKECTh UX KYJIBTYPHO-IIPABOBBIX MO3ULIHHA.
Taxk, kynsrypHas Tpaguuus Knrast mposiBiseT cedst Kak XapaKTepHbIH Mpeji-
cTaBUTENb BocToka, Tak Kak MHOTHE Y€PThl, CBOWCTBEHHbIE TPaJAUIIOHHO-
My Bocroky, ooHapyskuBatorcst B Kurae. Vicropust passurtust Poccun nogu-
TBEPKAAET HEOJHO3HAYHOCTh €€ MO3UIMY B PAMKaX Ha3BaHHOH JUXOTOMMH.
CerojiHs BO BCEM MUpE 3peeT MoHUMaHue, 4To Poccus He mpocTo rocynap-
CTBO, & KyJIbTypHO-UCTOPUYECCKUI MUD, ITUBHIN3AINS, KOTOPYIO UMEHYIOT
«umBwin3zanuen Tpersero Pumay. ¥ Poccun npyroe Hauaiao LUBUIM3ALUU;
POCCHUICKHUIT HAPOJI B CIOKHEMIINX IPUPOAHBIX U UICTOPUUYECKUX YCIOBUIX
CyMEI CO37IaTh CAaMOOBITHYIO 1 BEICOKOPA3BHUTYIO IIMBIIIN3ANNIO. Y PyCCKOM
LUBUIA3ALUU UMEIOTCSI CBOM MJI€AJIbI U HPABCTBEHHBIE IEHHOCTH, CBOE I10-
HUMaHHe MAPOYCTPOICTBA, CBOE IPE/ICTABICHHE O OyAyIlleM YeI0BEYECTBRA.

Haxonsicy Ha rpanune mexay Boctokom u 3anagom, Poccust npencras-
Js1eT co00i APKHUH MPUMEP IJI0I0TBOPHOCTH COYETAHMS 3aI1aJHBIX ¥ BOCTOY-
HBIX DJIEMEHTOB B KYJIBTYpPE, IPUTOM UTO MOCIIEAHSASA — HE MEXAaHUYECKOE CO-
YEeTaHUE TEMEHTOB, a HOBOE, CAMOAOCTAaTOYHOE U CBOCOOpa3HOE SBJICHUE.

OTOT YHUKAJIBHBIHN KyJIBTypHO-IIPABOBOH OIBIT POCCUHCKOI PaBOBOM CH-
CTeMbI UMEET ONpPENIeNeHHYIO IIEHHOCTh U 3HaYUMOCTh [Tt Kurtas, Tak xak
KHTalcKas MHTEIJIUTSHIUS TaKKe FCKala OTBET Ha BOIPOC O MYTSIX Pa3BUTHUSL
TOCYlapCTBa M €T0 LIEHHOCTHBIX OPUEHTHpaX. BbICKa3bIBaIMCh Pa3IUYHBIE
TOYKH 3PEHHS U PEATPUHUMAIHNCH PA3HBIE MOMBITKY COBMELIEHNUS 3aI1a THBIX
u npucyumx Kuraro nennocreid. [Ipumepom Takux B3IISLIOB SIBISIOTCS pa-
00THI HCTOPHUKOB 1 (hrtocodoB kutaiickor Mpiciy ©su FOnans u Xo JIuHs.

B HacTosmee BpeMs, Korna BCeM LUBHIN30BAHHBIM HAPOAaM CTajo Ode-
BHJIHO, YTO MPOUCXOASAIINE B MUPE MPOIECChl IT00aIN3aiK, KOHBEPTeH-
LMY U KYJIBTYPHOTO B3aUMOZIEHCTBHS HE MOTYT UTHOPHPOBAThCS, KyIBTYPHO-
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nIpaBoBast MosuTHKa Kurtas crana 0ocCHOBBIBAaThCS HA TNATIOrMYECKOM KOHIIETI-
LIUH B3aUMOJECHCTBHS, CTPEMIICHUN K OCO3HAHUIO COOCTBEHHOM Crieru(puKn
U 3HAUUMOCTH 4epe3 APYyTyIo MPaBOBYIO CUCTEMY, YEPE3 NPUHATHE DIIEMEH-
TOB JIPyTUX KyJBTYp, 00OTaIalomuX KUTaHCKYIO KyJIbTypy, HO HE HAaHOCS-
myX yuiep0a HallMOHAIBHOMY JIyXY.

HccnenoBanust pocCUHCKO-KUTaWCKUX OTHOIICHUH B Pa3iIMUHbIX chepax
MTOKA3bIBAIOT, YTO OHU MUMEIOT JOJTYIO0 HCTOPUIO Pa3BUTHSI, CBUETEIbCTBY-
IONIYIO O B3aMMOBBITOJIHBIX M B3aMMHO 00OTaIAIOIINX KYJIBTYPbl 000MX T0-
CyZapcTB CBA3SIX, 32 CUCT NPUBHECEHHS B KaXKAYIO U3 KyJIBTYp HOBBIX 3JI€-
MeHTOB. Takoe II0J0TBOPHOE COTPYAHUUECTBO 0KA3aJI0Ch BO3MOXKHBIM B pe-
3y/bTaTe TOJUTUKU TOJIIEPAHTHOCTH M HAJIOTa, KOTOPBIE SBJISAIOTCSI CAMBIM
MIPOAYKTHBHBIM CITIOCOOOM B3aMMOAEHCTBUS MEXIY KyJIbTYPaMH.

B rxoHTekcTe nuxoToMunu 3amnag—BocTok B3anMozeiicTBHE MEX Ty ITPaBo-
BBIMH crucTeMamu Poccun n Kutast cTpontest Ha OCHOBE paBHOIIPaBHS, B TyXe
YBaXHUTEIBHOTO COTPYAHNYECTBA ABYX YIACTHHKOB OOIIEMHPOBOTO KYyJIBTYp-
Horo npouecca. IIpu 3ToM Auanor KyJnsTyp OXHOBPEMEHHO BBICTYIIAET U MO-
JIeNbI0 HanOoJee TI0A0TBOPHOTO PAa3BUTHS OOIICIMBHIN3AIIMOHHON KYyJIb-
TYPBI, U CIOCOOOM €€ BEDKUBAHUSI, COXPAHEHUS U PA3BUTHSI.

E. A. Mopo3oBa,

cmapuiuii npenoo0asamens Kagheopvl opucnpyOexnyuu
Anmamunckozo ¢uruana CII6I'VIT (Kazaxcmat)

CMNELUOUYECKUE YEPTbI MAENHO-KY/IbTYPOJIOTMYECKUX OCHOBAHUI
TEPPOPU3MA B PECMYBJIMKE KASAXCTAH

C TOYKH 3pEeHHs UIICOIOTNUECKUX MO3ULUH TEPPOPU3M IPECTABISIET CO-
6011 TaKTHKY O0PBOBI CO BCEOOIINMHE COITATTFHO-KYITBTY PHBIMH IIEHHOCTSIMH
U JICMOKpPaTHYEeCKUMU IOJIMTHYSCKUMH B3I 1aMu. [1pn 3TOM Kak OCHOBHOIA
JIBHUTATEIIb UJIeH TEPPOPUCTHYCCKUX OPraHU3aLHI IIMPOKO HUCIIOIb3YESTCs MO-
TUBanus ee 4wieHoB. ClielyeT OTMETHTD, YTO TTOCIIETHSS HAITPSMYIO 3aBHCHUT
OT MX MJICOJIOTHYECKOW HAIIPaBIEHHOCTH, IIOCKOJIbKY TEPPOPHU3M MHOTOJIMK
U JTAJICKO HE BCEI/Ia SIBJSIETCS PEJIMTHO3HBIM SIBJICHHEM.

C TOYKHM 3peHHMs ITPaBa TEPPOPUCTUUECKUM aKTOM MTPU3HAETCS COBEpIIIe-
HUE B3pbIBa, MOJIKOTA UM UHBIX JIEHCTBUHN, CO3AIONINX OMACHOCTh THOeNN
JIOZIeH, IPUUYMHEHHS] 3HAYUTEIILHOTO UMYILIECTBEHHOTO yiiepoa 1100 HacTy-
JICHUC UHBIX O6H_ICCTBGHHO OITACHBIX HOCHC}ICTBI/Iﬁ, €CJIM 3THU }IeﬁCTBHﬂ CO-
BEPILCHBI B IIEJSX HAPYIICHH OOMECTBEHHONW 0€3011aCHOCTH, yCTPaIeHHs
HaceJIeHus MO0 OKa3aHMs BO3ACHCTBYS HA NPUHATHE PEILCHUH OpraHaMu
BJIACTH, & TAKXKE YIrp0o3a COBEPIICHNUS yKAa3aHHBIX JCUCTBUH B TEX JKE LETISX.
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OnHO#M M3 MpEeArnockUIOK MOsBICHUS Teppopu3Ma B Kazaxcrane mociy-
xun pacniay CCCP u HeraTuBHBIE TIOCIIEICTBHS, CBA3aHHbBIE C TPYIHOCTSI-
MU (DOPMHUPOBAHUSI OCHOB HOBBIX TOCYAPCTBEHHBIX CHCTEM B YCIOBHSIX a0-
COJIFOTHOTO 3KOHOMHYECKOT'0 1 IOJINTHYECKOro Kprzuca. OOBIYHO IpeaTedeit
TEPPOPHUCTUUECKUX OPraHU3aIMi HA3bIBAIOT OPraHU3aluU PaJNKaILHOTO
tosika. B Kazaxcrane takoil mporecc ObUI HECKOJIBKO 3aMeJyieH Onaroja-
psi IOJIMTUKE OOIECTBEHHOIO COIIACHs M MEXHAIMOHAILHON COJIHapHO-
CTH, IIPOBOAAMMOM B CTpaHE Ha CaMOM BBICOKOM ypoBHe. OHako reorpadu-
yeckoe nonokenne Pecry6onuku KazaxcTaH, HEMOCPEACTBEHHOE COCEICTBO
C TOCyAapCcTBaMH, CUUTAIOIINMHUCS «MUPOBBIMH TTOCTABLIMKAMH TEPPOPU3-
May, IEPEOPUECHTAIINS MHOTHX HAIMOHAJIMCTHYECKUX OpraHu3anuil Ha IpH-
HATHE U PACTIPOCTPAHEHUE HEKOTOPBIX TEPPOPUCTUUECKUX HJICOIIOTHIA TIPH-
BEJN K BOBMO>KHOCTH TIOSIBJICHHS B CTPAHE PaJUKaIbHO HACTPOCHHBIX U OT-
KPOBEHHO TEPPOPUCTUUCCKUX OpTaHU3alNi.

Cornacno Koncrurynnu Pecriyonukn Kazaxcran, Ha TeppuTopun cTpa-
HBI 3aMPELIAIOTCS CO3AaHNUE U AESTeIbHOCTD OOIECTBEHHBIX 00bEINHEHUH,
LIEJTN ¥ ISHCTBHSI KOTOPBIX HAIIPABJIEHBI HA HACHIILCTBEHHOE H3MEHEHHE KOH-
CTUTYLIMOHHOTO CTpos. B nemsix npeceuenus aelcTBUM TeppOPUCTHUECKOTO
M 9KCTPEMHUCTCKOTO XapakTepa M oOeclieueHns] HallMOHAIbHON 0e301acHo-
ctu BepxoBubiM Cymom PK 110 3asiBeHUIO reHepanbsHOTO MPOKypopa Mpu3Ha-
Ha TEPPOPUCTUIECCKIMH U 3aIlpelieHa JesITeIbHOCTD Psijia CICIYIOIINX MEK-
JTYHapOIHBIX opranu3anuii: « Anb-Kannay, «Mcramckas naptus Boctoano-
ro Typkecranay, «Kypackuil HapoaHbIi KOHIpecey, «McinaMckoe qBuxKeHne
Y36exucrana», «Acbar amb-AHcapy, «bpaThsa MycyapMaHe, ABIKeHNE « Ta-
mbany, «bo3 ['ypmy», «XKomaar momkaxenos LleHTpanpHOIT A3umy, «Jlamka-
pe-Taitbay, «O0mecTBO coruansHbIX pedopmy», UTNIL.

AxTBH3anys GOPMUPOBAHUS U PACIIPOCTPAHCHHS TAKUX OPTaHU3AIUH,
ObICTPO HAOMpAIOIIAs CHITY HJICOJIOrYeCcKas IPOMarat/ia ¢ uX CTOPOHBI IIPH-
Benu K popmupoBanuio B Kazaxcrane HOBBIX IPaBOBBIX MTOAXO0/0B U yCTaHO-
BOK 110 O0pB0€ ¢ IaHHBIM CTPALIHBIM SIBICHUEM.

[Ipexae Bcero KazaxctaHoM ObUT MPUHSAT KOMIUIEKC T'OCYIapPCTBEHHO-
MIPaBOBBIX Mep, HAMIPABICHHBIX Ha BCEMEPHYIO 00pBOY ¢ (heHOMEHOM Teppo-
pu3Ma kak TakoBoro. Exeronno B Koutpreppopucrtnyeckuit komuter OOH
npeacranisiercs HaloHanbHbIN TOKIIa] O MPOJIETaHHON aHTUTEPPOPUCTHU-
yeckoil pabote. BaxxHbIM marom B 60ps0e ¢ TEpPOPU3MOM SBHIIOCH TIPHUCO-
ennHeHne Kazaxcrana K OCHOBHBIM 0a30BBIM MEKTyHAPOIHBIM YHUBEPCAIIb-
HBIM KOHBEHIMSIM 110 60pr0e ¢ Teppopusmom. B HacTosmee Bpems parndu-
LUPOBAHBI YETHIPE U3 HUX, B TOM UHCIIE:

— Konsenust OOH npoTuB TpaHCHAIMOHAIBHOW OPraHU30BaHHOI Mpe-
CTYIHOCTH;
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— MexnyHapoaHas KOHBEHIHSI 0 Oopr0e ¢ (hrHAHCHPOBAHHEM TEPPO-
pu3Ma;

— Illanxaiickast KOHBEHIMS O OOpHOE C TEPPOPU3MOM, CErapaTu3MOM
1 9KCTPEMU3MOM;

— Kounsennus Cosera EBpornbl 00 OTMBIBaHUH, BBISIBICHUH, U3bSTHA
1 KOH(UCKAINK JI0XOA0B OT MPECTYIHOH JEeITEIILHOCTH U 0 (PMHAHCHPOBa-
HUH TeppOpH3Ma.

C 2005 roma KazaxcraH CTONKHYJICS C aKTUBHBIM MPOsIBICHUEM (DakToB
TEPPOPUCTHUYECKON ACSATEIBHOCTH, YTO IPUBEJIO K POCTY YKCIIA JINLL, TPUBIIE-
YEHHBIX K YTOJIOBHOII OTBETCTBEHHOCTH 32 CO3/JaHNE TEPPOPUCTHUECKUX OP-
TaHU3aIMH U y4acTHE B UX JesTebHOCTH. OJJHOBPEMEHHO C TUMH aKTaMu
B Kazaxcrane cranu HaOMpaTh CUITy SIBICHUS TEPPOPUCTUIECKOTO TpaduKa,
9KCIIOPTA ¥ UIMIIOPTA TEPPOPHUCTHUECKHIX UACHHBIX HHCTPYMEHTOB, JIFOJICKO-
TO MOTEHIHANIA U TEXHUKO-TEXHOJIOTHUECKUX MeToiuK. OcoOeHHOe MecTo
B JJAHHOM HETaTUBHOM IIPOIIECCE, 110 PE3yNIbTaTaM CTaTUCTUYECKUX JJaHHbBIX,
3aHMMAIOT I0JKHBIE PETHOHBI CTPAHBI.

Oranbl (OPMUPOBAHUSI AHTUTEPPOPUCTHYECKOTO HAIIMOHAIBHOTO 3aKO-
HozxarenbcTBa PecnyOnuku KazaxcraH MOXKHO yCIIOBHO PasZeiMTh Ha JIBE
CTaJIH:

1) naugano 1990-x rojoB: mockonbky KazaxcTan He cTaaKkuBajics C Mpo-
011eMOl Teppopu3Ma, ITa TeMaruka He Oblla aKTyaJbHOW M 3aKOHOJATElb-
CTBO OBLIO TOCTATOYHO JTUOEPATBHBIM;

2) nadgano 2000-x rooB: BBeICHHE KapJHHAIBHO HOBBIX IPABOBBIX H T10-
JUTUYECKUX MOAXO0B B OOphOE C TEPPOPHU3MOM, YCHIICHHE TIPABOOXPAHH-
TEJIbHBIMU OPTaHaMH Mep IPECCUCHHsS ACATEIBHOCTH Psiia OpraHn3aui.
BakHBIM 11arOM B JaHHBIA NEPUOJ CTAJIO MIPUCOEIUHEHNE CTPAHbI K Mex-
JTyHapOJHOW KOHBEHIMH 10 00prbOe ¢ prHaHcHMpoBaHHeM TeppopusMa (3a-
koH PK ot 2 oxts16pst 2002 1. Ne 347) u parudukanus [1lanxaiickoii KOHBeH-
K 0 6opr0e ¢ TEPPOPHU3MOM, CerapaTu3MoM M dKcTpeMusmMoM (3akoH PK
ot 18 ampens 2002 ).

[TpuunHO# nepexosia K HOBOMY dtary 00pbObI ¢ TeppopuzMoM B Kazax-
CTaHe NOCITY)KHIM MHOTOYHCIICHHbIE (DaKThl IPECTYIUICHHH, IPElyCMOTPEH-
HBIX cT. 256 YK PK, — mpomaranma TeppoprsMa UiH MyOIHUYHbIC TPU3BI-
BbI K COBEPILECHUIO TEPPOPUCTHUECKOTO aKTa. B HaCTOAIINI MOMEHT OKOJIO
90 men maHHOM KaTeTOPHUHU HAXOAATCS B IPOU3BOACTBE, IPUYEM I10 4. 2 CT. 257
YK PK (ygactue B qesITET-HOCTH TEPPOPUCTUICCKON TPYIIIHI MIIH B COBEP-
IIaeMBIX €10 aKTaX TEPPOPU3Ma) pacCMaTPUBAIOTCS 75 nei.

Taknm 06pa3oM, IpaBUTEILCTBY Ha FOCYAaPCTBEHHOM YPOBHE HEOOXOIH-
MO TIPHHSTH Ps MEP, HAIPABJICHHBIX Ha COBEPIICHCTBOBAHUE 3aKOHOB B OT-
HOIICHUH JIMILI, PUBJICYCHHBIX K OTBETCTBEHHOCTH 32 TEPPOPUCTHUECKHE
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JNEeUCTBYSI, U JIML, 3AMEUCHHBIX B MPUBEPKEHHOCTH K PAJANKAIBHBIM MEX-
JTYHapOAHBIM TEPPOPHUCTHUECKUM OPTaHMU3ALMSIM, 3alpelIeHHBIM B Halleh
CTpaHe.

0. A. Huknudopos,
mazucmpanm Il kypca 1opuduueckozo gpaxynomema CI10I'VIT

FOCYLBAPCTBO M MPABO KAK COLIMOKYJIbTYPHBIE SIBJIEHUS

[TonsATHS «TOCYTaPCTBO» U «IIPABO» TECHO B3aUMOCBs3aHbI. B 0cHOBE B3a-
MMOCBSI3H JISKHUT MPOLIECC, HATPABIISIOMNNA U KOHTPOJIUPYIOIIHA COBMECT-
HYIO JIeATeTbHOCTh, OTHOIICHHUS JIIOJIeH, 0OIECTBEHHBIX TPYII, KJIaCCOB
u acconnarii. C Touku 3penns H. V. Maty30Ba, TocyqapcTBO IpecTaBIsi-
eT co0oif IIeHTpaNbHBIA HHCTHTYT BIACTH B OOIIECTBE M KOHIICHTPHPOBAH-
HOE OCYIIIECTBICHNE 3TON BIACTHIO TOTUTHKH.

TocynapcTBo, OpraHU30BBIBas MOTUTHICCKYIO BIIACTH, PACIIONaraeT cIie-
[UATBHBIM aIapaToM (MEXaHH3MOM) YIIPaBJICHHUS OOIIECTBOM T o0ecTe-
YCHHS €T0 HOPMAILHOH JesTebHOCTH. OCHOBHBIMHU MPU3HAKAMU TOCYIap-
CTBa SIBJIIOTCSI TCPPUTOPUAITBHAST OpTaHU3AIUs HACCIICHHSI, TOCYIapCTBECH-
HBI CyBepEHUTET, cOOp HAJIOTOB, 3aKOHOTBOpYECTBO. OIMHUM W3 SIBJICHUH,
BBI3BAHHBIM BIIUSHHEM TOCYIapCTBa Ha 00IIECTBO, SBIsCTCs hopMupyemast
MOJIENTb B3aUMOACHCTBHSI MEXIY JIIOABMH U COLMaIbHBIMU Tpymnamu. Co-
[UaIbHas OJIUTHKA, (POPMUPYEMasi TOCYIaPCTBOM, SIBJSICTCSI COCTABHO# Ya-
CThIO OOIIICH CTpaTeruy Pa3BUTHS JTFOOOTO TOCYIapCTRa.

CBs3p M@Ky TOCYIApPCTBOM H IIPaBOM oueBHAHA. [0cymapcTBo He 00-
xomuTcs 6e3 mpasa. Ponb paBa 00BeKTHBHO HE0OX0ANMa [T 00eCTICICHNUS
TTOJUTMHHOTO HAPOIOBIIACTHS B CTPaHEe, yCTAHOBJICHHUS U OXpaHbl HHCTUTYTOB
nemokparuu. [To muenuto I'. B. ManbieBa, IpaBo SBIsSETCS COBOKYITHOCTBIO
MIPaBHJI IIOBEICHHS, BEITOIHBIX TOCYIaPCTBY U OJOOPEHHBIX UM TIOCPEACTBOM
MIPUHATHUS 3aKOHOAATENBCTBA. [IpaBo CIYKHUT CBOEMY TOCyAapCTBY, oOecte-
YUBAET €ro MHTepechl. B cBOI0 ouepesib, NpaBo HE MOXKET BOBHUKHYTh IOMU-
MO TrOCyJIapcTBa, MOCKOIbKY JIUIIb FOCYIapCTBEHHBIE 3aKOHOATEIbHBIE Op-
TaHbI MOTYT NPUHSTH 00I11e00s13aTeIbHBIC MTPABUIa TOBEACHUS, TPEOYIONIHE
WX MPUHYIUTEIBHOTO HCIOMHCHU. [0CynapcTBO BBOAUT MEPHI IIPUHYK]IC-
HUS K COONIOICHUIO HOPM TpaBa.

B nacrosiiiee Bpems npaBo (GyHKIIMOHUPYET B OOIIECTBE KaK COIHAIb-
HBI HHCTHUTYT, OKA3bIBAIONINI OTPOMHOE BIHSHUE Ha Bce chepsl odmmecTna.
B kaxmom o0miecTBe mpaBoBasi CHCTEMa SIBISIETCS €TO COCTaBHOM YacThIO,
HEOTAETMMOM OT ero UCTOPHUHU U KYIBTYpPEL. [0CyaapcTBO BOMIPEKH €ro 00b-



K. C. OcTanyyk 49

E€KTUBHOMY TpeTHA3HAYCHUIO HAIEIAIOT (DYHKITHEH TBOPIIa IIpaBa, a poIiecc
B3aMMOBIHUSHUS (PyHITaMEHTATBHBIX UICH TpaBa M COIMAIbHBIX MPOIECCOB
SIBIISICTCS COMOKYIBTYpHBIM. [IpaBoBast cucremMa, chopMHpPOBaHHAS B TOCY-
JTAPCTBE, OKa3bIBACT BIMSIHUAE Ha KAYECTBO COIIMOKYIIBTYPHOU Cpebl, (popmu-
PY# TaIOHBI-OPUCHTUPEI IIPABOBOTO MTOBEICHISI, TOMUHHUPYIOIIHE B 00IIIe-
CTBE, ABJSSICH (DYHIAMEHTAJILHOW OCHOBOM MPABOBOI COIMATH3AIINH.

TocymapctBo u npaBo GOPMHUPYIOT MOJECIb B3aUMOJCHCTBUS MEXKIY
JIIONBMH U COIHAILHBIMU TpymmaMu. YeM TOYHee MpaBo OTpakacT 00beK-
THUBHBIE TIOTPEOHOCTH OOIIECTBEHHOTO Pa3BUTHSI, TEM B OOJIBIIIECH MEpe OHO
CBS3BIBACT TOCYAApCTBO. B mpaBoBOM rocymapcTse B IIEHTPE HAXOAUTCS de-
JIOBEK B €TO CONMANBHOM actekre. OTCyTCTBHE IpaBa B OTHOIICHUSAX TOCY-
JTapcTBa M TUIHOCTH 000pauyMBAETCs MPOTHB JIMYHOCTH, 3aTPATUBACT YEII0-
BeKa M €ro CBOOOIy.

CONMOKYIETYpHEIC SIBICHUS, BEI3BAaHHEIC B OOIIIECTBE O] BIMSHUEM TO-
CylapcTBa U MpaBa, MOTYT OBITH Pa3IHYHBIMU (TIPABOTBOPUYCCTBO, ITOIUTH-
Ka, 00pa3oBaHKWE M MHOTOE JIpyroe). Bce OHU BBINIOIHSIOT Pa3IUYHBIC CO-
[UANBHBIC U KyJbTyposioruueckue ¢hyHkuuu. Kynerypa, copmupoBaHHas
I0J] BIIUSTHUEM T'OCYIapCTBEHHO-TPABOBOM CUCTEMBI B OOIIECTBE, BBICTYIIA-
€T CPeACTBOM aKKyMYJISAILIUU, XPAaHEHUsI U TIepeadl YeJIOBEYECKOrO OMbITa
ITOCPEICTBOM BBIMONIHAEMBIX €t0 (ByHKIHi. CollnanbHas KyJIsTypa onpeie-
JISI€T TIOBEJICHUE JIFo/Iel B OOIIECTBE M UX COIMATbHBIC B3AMMOOTHOIIICHHSI.

[IpaBo perymaupyeT 0OIIeCTBEHHYIO KHU3Hb, SBISETCS HanboJiee KOHIICH-
TPUPOBAHHBIM U KECTKUM COIMAIBHBIM peryasTopoM. [ocynapcTBo u mpa-
BO COCTABJISIOT OCHOBY COIMAIBHOM KHU3HH o0mIecTBa. IMEHHO OHH IIMEIOT
CBOWIM HETIOCPEICTBEHHBIM MIPEAHAa3HAUCHIEM PETYINPOBAHNE COMATBHBIX
otHomeHuH. [IpaBo sBIAETCS OMHUM M3 BEKTOPOB, KOTOPEIM TOCYIapCTBO
BO3JICHCTBYET Ha KU3Hb OOIICCTBA.

K. C. Octanuyk,

acnupanm xKageopsl meopuu u UCMOpUU 20CyO0apcmea u npasa
Kybanckoeo eocyoapcmeennoeo yHusepcumema (Kpacrooap)

HOBAS TEOPUS1 ECTECTBEHHOIO NMPABA

Jleo Tpayc B 1953 rony Bo BBeaeHuu K kHure «EcrecTBeHHOE mpa-
BO M HMCTOPHS» KOHCTAaTHUPOBaJ, YTO «BOIPOC O €CTECTBEHHOM IIpa-
BE€ IPEICTABISICT COOOM CEroHsI BOMPOC MAPTHHHON JOsUTBHOCTH. Orisi-
JIBIBAasiCh BOKPYT, MBI BHJIUM JIBa BPXKIACOHBIX JIarepsi, CHIIBHO YKPEILICH-
HBIX U CTPOTO OXpaHseMbix. ONUH 3aHAT JIMOEpasaMy Pa3IUYHBIX COPTOB,
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JpyTroil — KaTONMYECKUMH U HEKATOIMUYECKUMU MOCIeA0BaTENIMA DOMBI
AxBuHCcKoro». Crycts 4eTBepTh Beka J[ikoH DUHHNC OTMETHI TOT (PaKT, 4TO
«BEIIM M3MEHWJINCH 3a MPOIIEAIINE JBAANATh ATk JIeT, U Je6aTsl Oomble
HE JIOJDKHBI PACLIEHUBATHCS TaK MOISAPU30BAHHOY.

BaXHBIM CTHMYJIOM /ISl 9TOTO M3MEHEHHsI sSIBIIINCH paboThl JKepmena
I'puze, obuwii MOIXO KOTOPOTO K TEOPUH €CTECTBEHHOTO MpaBa OB MOA-
JIEp’KaH U yCOBEPIIEHCTBOBAH TAKUMH y4eHBIMH, Kak [xon ®unnuc, [xo-
3ed boiin u Pobepr I1. xxopmxk.

ITockonmbKy 3TOT MOAXOA COICPKHUT OMPEICIICHHBIE AIEMEHTHI, KOTO-
pBI€, KaK IPpaBUIIO, HE CBOMCTBEHHBI TPAJUIIMOHHOMY €CTECTBEHHOMY IIpa-
BY, TO HEOOXOANMO HX OTIAMYHUTH OT TPAAUIIMOHHOTO oHuManwus. [Ipencras-
JSIeTCA, U4TO K UX B3IVIsIaM Ha €CTECTBEHHOE MPAaBO HEOOXOIMMO OTHECTHCH
KakK K HOBOI TEOpWH €CTECTBEHHOTO IIPaBa W KPATKO MPEJOCTaBUTh 0030p
BAYKHBIX COCTABIIAIONIUX ATOH HOBOW Teopuu. Hayunas nutepatypa, ume-
IOIIast OTHOIIEHHUE K ATOMY MOIXOAY, MPOCTPaHHA, OTOMY OyIayT ImpoaHa-
JM3UPOBAHBI MTPEXK/IE BCEro Hanbosee N3BECTHbIE HCTOUHUKH: «EcTecTBeH-
HOE NIPaBO U eCTeCTBeHHbIE paBa» [Ix. @UHHHUCA HAps Ty ¢ OPUTHHAIBHON
crarbeit XK. I'puse, [[x. boiina u J[x. ®unnuca nmox HazBanueM «IIpaktude-
CKH€e MPUHIUIIBI, MOPaIbHas NPaBAa U OKOHYATEIbHBIE HTOTH.

B oTBer Ha cyx/IeHHs psiia IpeAcTaBUTeNed eCTECTBEHHOTO IIPaBa O TOM,
YTO J100ast TeOpHUs €CTECTBEHHOTO IpaBa 00s3aHa TaK WM HHAYE ONIPaBAaTh
IIPOUCXOKIECHUE JIOJDKHO» U3 «SBIISIETCS», k. DUHHKC OTPUILIAET BCE CYXK-
JICHUS] KaK HEBO3MOXKHBIE. [Ipy 9TOM OH comtamniaercs ¢ pa3inianeM (GpakToB
U LIEHHOCTEH. BMecTe ¢ TeM yTBEpKIaeT, UTO IIEPBHIE IPUHLIUIIBI HOBOM TEO-
pHUM €CTECTBEHHOTO NPaBa «HE BBIBEACHBI M3 META()U3NIECKUX CYKICHUH
0 YEeJIOBEYECKOH HaType, WK O IpUpoje 100pa u 311a, Win 0 GYHKIUN Yelio-
BEKa, U IIPY 3TOM OHHU HE BBIBE/ICHBI U3 IIeJICHANIPABICHHON KOHIICTIIINH MIPHU-
OBl WK 000 APYTod KOHIETHA Tpupoab. Jx. OUHHKC Tmomaraer,
YTO M3 ATOTO CJIEAYIOT J1Ba BBIBO/A. BO-TIEPBBIX, «caMblil OMYJSIPHBIH 00-
pa3 eCTEeCTBEHHOTO ITPaBa JJOJHKEH OBITH 3a0bIT». BO-BTOPHIX, «COOTBETCTRY-
IOIHE U CaMble MOMYJIPHBIE BO3PAKEHUS 110 IOBOY TEOPHH €CTECTBEHHO-
TO TIpaBa JOIDKHEI ObITh 3a0BITHL. 1 Bech BOIIPOC 0 €CTECTBEHHOM PaBe J101-
JKeH OBITh MPOYMaH 3aHOBOY.

Ecnu nepBble NpUHIMITBI ECTECTBEHHOTO ITPaBa HE BBIBEIEHBI U HE MOTY-
YeHBI U3 KAKUX-JIN0O0 paHee N3BECTHBIX (DAKTOB, TO YUEHBII Ha/leeTCsl Mpe/-
CTaBUTh TEOPHUIO ECTECTBEHHOIO IMpaBa BHE 3aBUCHMOCTH OT METa(pH3UKH,
TEJICOIOTUH WIT TEOPUH MTPUPOJIBI, TEM CaMbIM 00XO0sI OOJIBIIMHCTBO apry-
MEHTOB IIPOTHUB TEOPUU €CTECTBEHHOTO Ipasa. [IpaBoBast Teopusi MOHUMAET-
CSl IM JIMIIB KaK HEOOIbIIas 9acTh 00IIEr0 MUPOBO33PEHUS.
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ITo muenuto XK. I'puze, Ix. boiina u k. ®uHHMCA, OCHOBHbIE YelIOBEYE-
CKH€ [IEHHOCTH U3BECTHBI HETIOCPEICTBEHHO M HE3aBUCHUMO OT JIFOOBIX MPe-
IIECTBYIOIINX YCIOBHH nin nHGopMarmu. OHU OTIPEENSIOT CEMb OCHOBHBIX
YeJ0BEeUEeCKNX LEHHOCTeH (O11ar): )Ku3Hb, 3HAHNE, NTPA, ICTETUIECKUH OTIBIT,
00IIUTETBHOCTH (ApY’)K0a), IpakTHIecKast 000CHOBAaHHOCTD U PEIIUTHsL. DTH
OCHOBHBIE Oy1ara CaMOOYEBHIHEI.

IIpu srom JIx. @UHHUC NPHU3HABAJ, YTO B JOIOIHEHUE K CEMH OCHOB-
HBIM O1aram ecTb OeCUnCIICHHBIE XOPOIIUE eI U ()OPMBI, HO OHH BBICTY-
TAOT JIMIIb CIIOCOOaMH JIOCTHIKESHUSI OJTHOTO U3 CEMU KAHOHUYECKUX (POpM
LIEHHOCTEH MM WX HEKOTOpoW KomOwHarmw. TakuM oOpa3oMm, MOpatbHOE
JieficTBHE, KOTOPOE «KACaeTCsl PalliOHAIBHO MOTUBUPOBAHHBIX JIEHCTBUIY,
JIOJDKHO HA4aThCs C 9THX CEMH MOPABHBIX IIEHHOCTEeH. BaxkHo He meperry-
TaTh Apyrue O1ara ¢ STUMHU CEMbIO OCHOBHBIMH LIeHHOCTSMH. [Ipn 3TOM nc-
cleqoBaTeNb BBIABUTAIl TE3UC HECOU3MEPUMOCTH, COITIACHO KOTOPOMY KaK-
Jlasi U3 LEHHOCTeH OCHOBHASI, HET HUKAKOM OOBEKTUBHOW MEepapXuu Cpean
Hux. O7IHaKo, OTTAJIKUBASCH OT 3TOTO MOHUMAHHS, 3aMEJall OH, HETIPaBHIIb-
HO JIeNIaTh BBIBOJI O TOM, YTO K KaXKJIOH U3 CEMH OCHOBHBIX IIEHHOCTEH HE00-
XOUMO CTPEMHTHCS C paBHOM 3Heprueid. OueBUAHO, YTO, €CIIH OBl YEIOBEK
MIPUHSUT pEellIeHHe JOCTUYb KaykKaoro Oyiara U3 CIMcKa OAMHAKOBO U HE ITOKa-
3aJ1 CyObEeKTHBHOTO TPEIIIOUTEHUS, OH HE JJOOMICs OBl ycrexa HU B OJHOM
n3 HuX. Hanpumep, eciin yenoBek xemaeT ObITh YYEHBIM H IOCBAIIAET CBOIO
KM3HB TTOJTy9E€HHIO 3HaHMUS, OH 00s13aTEIbHO MOKEPTBYET CTPEMIICHHEM CTaTh
podecCHOHAIBHBIM CIIOPTCMEHOM.

K. I'puze, k. boitn u J[)x. ®UHHUC BUACTH TPH ITyTH, IT0 KOTOPHIM «OC-
HOBHBIE OJ1ara BOBJICUEHB! B Ba)KHBIE MEPApXUHU LEHHOCTENH». Bo-TmepBbIX,
1000€ OCHOBHOE 0J1aro MPeBOCXOIUT JII000Ee HHCTPYMEHTAlIbHOE 0J1aro, 1mo-
CKOJIBKY OCHOBHOE 0J1aro — 3TO aCHeKT ACHCTBUS, BBITOTHIEMOTO JTIOAbMU,
B TO BpeMsI Kak HHCTPYMEHTaJIbHOE 011ar0 — HeT. Bo-BTOpBIX, 11000€ OCHOB-
HOeE OJ1aro «sIBJISIETCS aCTIEKTOM BBINTOJHEHHS AEHCTBUH YelloBeKa Kak TaKo-
BOTO, U TAKUM 00pa30oM IPEBOCXOIUT Pa3yMHbIe OJara, Ka)K10€ U3 KOTOPhIX
MOXKET BBIIIOJHHUTB TOJILKO Pa3yMHas IPUPOJA YeIIOBEKa». B-TpeThux, «Ito-
00€e HPaBCTBEHHO ITPaBIILHOE IEUCTBUE JUIsl JTI00OTO N3 OCHOBHBIX OJ1ar rpe-
BOCXOJIUT Ka)/I0€ HPABCTBEHHO HENPABUIbHOE ICHCTBHE, TOTOMY YTO HPaB-
CTBEHHO MPABIWIILHOE ICHCTBHE CIIOCOOCTBYET HHTEIPATIbHOMY BBITIOITHEHUIO
JIeMCTBHH JFOAEH U COOOIECTB, B TO BpeMs KaK HDABCTBEHHO HEMPAaBHIBHOE
JIEUCTBUE TIPEIOTBPAIIIACT 3TO.

Takum 0Opazom, B TO BpeMsl KaKk ACHCTBUTEIBHO OCHOBHBIE Oyara ofu-
HAKOBO OCHOBHBIE B OOBEKTHBHOM CMBICIIE, KKKIBIH U3 HAC 000CHOBAHHO
MOXKET MPUAaBaTh OONblIee 3HAYCHUE OAHOM MM HECKOJBKUM IIEHHOCTSIM
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B €r0 )KM3HW». B nTOTe C TOUKM 3peHHs MHINBHIYaILHOTO BEIOOPA «y Kaxk-
JIOTO M3 HAC €CTh CYOBEKTUBHASI HEPAPXUSI CPEI OCHOBHBIX IIEHHOCTEM».

Crpemnenust [x. PuHHNCA 1TO-HOBOMY C(HOPMYIHPOBATH U NPUBECTH
B COOTBETCTBHE CIOCOOBI IOPUINUECKOM apryMEeHTAallu! 1 HOBOTO 0ObsICHE-
HUSI COZIEPrKaHMUs €CTECTBEHHOTO IIpaBa IMPHUBEIH ero K (YOpMYITHPOBKE MTPUH-
IIUIOB MPaKTUYIECKON palluoHaIbHOCTH. [TepBbIit MPUHIUIT OCHOBAH Ha MOHS-
TuH Onara. braro — 370 TO, "yero uuryT Bee. CreroBaTenbHO, IEPBOE MPE/IIH-
CaHue MpaBa: He0OXOAMMO JIeNaTh TOJIBLKO XOpolIee, a 3J1a Hy)KHO H30erarh.

Kax 3akoH HempoTHBOpeuns, MEePBbIM MPUHIUI MPAKTUIESCKON parfo-
HaJIbHOCTHU HE CIIYXKHUT MPEINOCHIIKON U1l MOPATIBHBIX apI'yMEHTOB: BMECTO
3TOTO OH 00€CHEeYNBAECT OUEBHUIHBIN MTPUHIIUII, ITOCPEICTBOM YETO MOPAIIh-
HOMY acIIeKTy yAEIAIOT BHUMAaHHE.

[lepeuenp pa3HOOOPA3HBIX OCHOBHBIX OJar, MX AJBTEPHATHBA U OTCYT-
CTBHE HEpapXuH, BEIOOP OCHOBHOTO OJara MM KOMILIEKca Oar — BCe 3TH
1po0IieMbl TPeOyIOT MPUMEHEHNSI KOHKPETHBIX NPUHIMIIOB 0TOOpa. Benen-
CTBHE 9TOTO JIBI)KCHNE OT OCHOBHBIX OJIar K MOpaJIbHOMY BBEIOOPY ITPOHCXO-
JIUT 4epe3 CEpPUI0 OMOCPEAYIOIIUX IPUHIUIIOB, HA3bIBAEMBIX «OCHOBHBIMU
TpeOOBaHUSIMU PAKTUYECKOH pa3yMHOCTH». OCHOBHOM M Ha IEPBBIH B3I
NPOTUBOPEUUBBIIT CHOPMYIHPOBAH TAK: KHUKOI/IA HE CIEAYeT JIeHCTBOBATh
HEMOCPEICTBEHHO ITPOTUB OCHOBHOTO OJ1aray, 1ake He3aBUCHMO OT BBITOJIb,
KOTOPYIO MOYKHO TTOJTy4UTh. IHBIMH CITOBaMH, I1€JIb HUKOT/IA HE OTIPaB/IbIBa-
€T CPEeZCTBa, €CIM BBIOpAaHHBIE CPEICTBA BPEASIT OCHOBHOMY Onary. Cpemu
OTIOCPENYIOIINX TAK)KE BBIACNACTCS MPUHIIUII, COIIACHO KOTOPOMY YeJIOBE-
Ky HEOOXOIMMO UMETh PAIlMOHATIbHBIN TUIAH JKU3HH, HE COBEPINATh MTPOH3-
BOJIFHOTO BBIOOpA, COACHCTBOBATH 00MIeMy Oary oOIIecTBa, a TAK)KEe OTKa-
3aThCsl OT HEOOOCHOBAHHBIX TPEAIIOUTEHIH OCHOBHBIX OJIar.

Dopmynupys TPUHIUIBI TPAKTHYECKON PallMOHAIBHOCTH, UCCIIEI0BA-
TEJI TEM CaMBIM IT0-HOBOMY OOBSICHHIIM COZIEPKAHUE TIOHSTHUS «ECTECTBEH-
HOE NPaBO» U YETKO ONPEAETHIIHN LIeJIH U CPECTBA [IPABOBOTO PEryIUpOBa-
HUS, TIPH 9TOM 000CHOBAB HJICIO0 «0O0IIEero O1ara» B HOJUTHYECKOM OOIIECTBE.

Tak, HanipuMep, ECTECTBEHHOE IIPABO B 1I€JIOM, 110 MbIciu Jxx. PuHHMCA,
BBICTYIIAET KaK «COBOKYITHOCTb OCHOBHBIX IIPAKTHYECKUX MPUHIIUIIOB, KOTO-
pbIe ONpPEeIsIFOT OCHOBHBIC ()OPMBI YEIIOBEYECKOTO MPOIIBETAHMUS KaK Oyar
MOJIyYCHHBIX M PEaN30BaHHBIX». ECTECTBEHHO-TIpaBOBAs TEOPHs, ONPEe-
JIsIs1 CIIUCOK OCHOBHBIX LIEHHOCTEH, ycTpeMIIsieT Jroneil kK 2pekTuBHON pe-
aJn3aIMu MOTPeOHOCTEH B OCHOBHBIX Os1arax M Ha OCHOBE TOHUMAHUSI [ICH-
HOCTEH MOTHBHMPYET WX K HAWIy4dIIEeMy JKHU3HCHHOMY M OOIIECTBEHHOMY
YCTPOMICTBY.

[IpaBo B ero Tpyaax BBICTYHAeT CIIOCOOOM MOBBIIECHUS d(PPEKTHBHO-
CTH OIPE/IENICHHBIX OJ1ar, HalpuMep COLMAIbHBIX, TPEOYIOINX KOOpIUHA-



P. A. Pomalwos 53

LIMM MHOTHX JIFOZICH, a TAaKXKe CIIOCOO0M OOJIErdeHust 10CcTyIa K MHBIM Ora-
ram. M3 3TOT0 CTAaHOBUTCSI OUEBHIHON TO3UIMS aBTOpPa O MPOUCXOXKIACHUN
IIpaBa ¥ PaBOBOW TEOPUU U3 ITUYECKUX MOCTYIATOB.

Kpatko xapakTepu3yst HOBYIO TEOPHUIO €CTECTBEHHOI'O IIpaBa, CIeIyeT OT-
METHUTb, YTO OHA HE TT0JIaraeTcsi Ha 60ra Wil TEOPHUIO TIPUPOJIBI HIIH TEJIE0JI0-
run. BmecTo 3Toro oHa HAYMHAETCSI C TOTO, UTO €€ CTOPOHHUKH ONPEJIeIISIOT
B Ka4€CTBC CaMOOYCBUJHbBIX OCHOBHBIX HeHHOCTeﬁ TCXHUYCCKUC TpCGOBaHI/IH
MPEAMOPaIbLHOTO IEPBOr0O MPUHIIKIIA MPAKTUYECKON pallMOHAIBHOCTU. SIBHO
MOpaHBHBIﬁ KOMIIOHCHT 3TOro rnoaxoaa Ha HCpBBIﬁ TIJIaH BBIABUTACT ITPUHIIAIT
MOpaJIH, KOTOpas MOJIy4yeHa B UTOTE PACCYKICHUS O TOM, YTO HY’KHO «OBITh
COBEPIIIEHHO pa3yMHBIM» B IEHCTBIIX. Takum ob6paszom, J[x. @UHHNUC U eTo
CTOPOHHHKH OCHOBBIBAIOT KOHIICTIIIMIO €CTECTBEHHOTO PaBa Ha OTIMYHBIX
OT MPEKHUX METOIOJIIOTHYECKUX OCHOBAHUSIX.

[TprnunHa Taxke UTpaeT BaXXHYIO POJIb B 3TOM HOAXOAE K MOPAILHOMY
3HaHu1o. [Ipennonaraercs, 4To To, 4TO ABISETCA HPABCTBEHHO MPABUIIBHBIM,
COOTBETCTBYET TOMY, UTO pa3yMHO. Ha caMoM fiene MOHATHSI ONpeesoTcs
00pa3zoM, KOTOPBIH JeTaeT UX B3aUMO3aMEHSIEMbIMHU: BBIZBUIAIOTCS TpeOO-
BaHUS COOTBETCTBHSI HDAaBCTBEHHOTO aKTa pasyMHOMY akTy. [Ipuunna — 3T0
TO, YTO pa3jesisieT BCeX HOPMaJbHO (DYHKIIMOHUPYIOIIMUX JIUI TAKUM 00pa-
30M, YTO BCE€ OHH MCKIIIOUHUTENIFHO Ha OCHOBE CBOMX PACCYKJICHHN CIOC00-
HBI Pa3IU4aTh COJCPKAHNE €CTECTBEHHOTO MTPaBa.

B xoneunom cuere, 3ametun A. b. JIluaukuH, MHEHHE KOTOPOTO MBI pa3-
JIensieM, COBPEMEHHBIE KOHIETIIINU €CTECTBEHHOTO TpaBa B 3HAUUTEIBHON
CTETICHH PEIIAIOT MPAKTHUECKYIO 33/1a4y TOCTPOCHUS CIIPABETMBOTO 001I1e-
CTBa Ha OCHOBE COIMAIbHO OPUEHTHPOBAHHOTO PACTIPEETICHUS OOIIIECTBEH-
HBIX O1ar, 4To0, 0€3yCII0BHO, OTCYTCTBOBAJIO B KIIACCHUECKOM TPaJUIINU U3Y-
YEeHHUs1 ECTECTBEHHOIO MIPaBa.

P. A. Pomaluos,

npogheccop Kaghedpsl meopuu npasa u npasooxparumenvroi desmenvrHocmu CII6I'VTI,
O00KMOP 10PUOUYECKUX HAYK, 3ACIYIHCEHHbLI desimens HayKu PD

NOHUMAHME rOCYAAPCTBEHHOW LIEJIECOOBPA3HOCTU
B KOHTEKCTE NPABOBbIX KYJIbTYP POCCUW U 3ANAA

1. PaccmarpuBaemMoe B paMKax KyJIbTYpOJIOTHYECKOro QUCKypca IpaBo
MpeCcTaBIsieT co00il CerMeHT HAalMOHAIBHOW MPaBOBOM KylbTypsl. I1pu-
HHUMasl 332 OCHOBY JAJIbHEHIINX PACCYKICHUI NCTOPHUYECKYIO IIKOIY Ipa-
Ba (@. CaBunsmy, I. [lyXxTa) 1 KOHIENIHIO PEATHCTUIECKOTO MO3UTHBHU3-
Ma (P. PomamioB), monmararo BO3MOXHBIM YTBEPKAaTh, YTO MPUPOJA TpaBa,
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B IUIAHE €r0 IOPUANYESCKON CHIIBI M FOPUANYESCKON TEXHUKH, HEIIOCPEICTBEH-
HBIM 00pa30M 3aBHCHUT OT HAIIMOHAIBLHOM KyJIBTYPBI M HAIIMOHAIBHO TpaIu-
1. Byyun mogoOHBIM S3bIKY MEXHAIIMOHAIBHOTO OOIIEHNUs, TIPAaBO MPEJ-
CTaBIIsieT COOOM MPOIYKT OOIIECTBEHHOIO Pa3BUTHS, IOABEPKCHHBIH BIIUS-
HUIO pa3InYHBIX (PAaKTOPOB M BMECTE C TEM JIOCTATOYHO YCTOMYMBBIN Kak
K BHCIIHUM, TaK U K BHYTPEHHUM U3MCHAIOIIUM BO3}IeﬁCTBHHM. Tak e kak
SI3BIK, TIPABO BOMpAET B ce0st HHOCTPAHHbIE KOHCTPYKLUU ¥ TBOPUT COOCTBEH-
HBII HAaI[MOHAJBHBIA «HOBOsI3». [0OCynapcTBO, Kak OIOpOKpaTHYECKHIA ara-
par 1 MpOCTPAHCTBO IOPUCIAUKIINN, O€3yCIIOBHO, OKA3bIBACT BIHUSHHUE HA ITpa-
BO, OJTHAKO HE 00J1aiaeT aOCONFOTHOI BIACTBIO HU B OOJIACTH IIPABOTBOP-
4yecTBa, HU B cdepe mpaBopeannzanuu. M3 ckazaHHOTO clenyert, 4To caM
o ce0e (hakT HOPMATUBHOTO 3aKPEIUICHHS TeX WM HHBIX MPUHIIAIIOB IpaBa
HE 03HaYaeT MX BOCHIPHATHS B KA4€CTBE OOIIC3HAYMMBIX U IIPAKTHYECKOH pe-
anu3anuu. McTopusi poccuiickoit rocynapcTBEeHHO-ITPABOBOM CUCTEMBI CBH-
JICTENILCTBYET, YTO Ha BCEX ATarlax CBOEro CYIIECTBOBAHHS IIABEHCTBY FOIM
MPUHLHIIOM (GOpMUPOBAHUS U HYHKLHOHUPOBAHUS FOCYAapCTBA U [TPaBa sIB-
JISUICSI TIPUHIHIT TOCYIapCTBEHHOM 1enecoobOpaznoctu. Ero cyTs B Hanbomee
0011eM IIPEACTaBICHUN CBOIMIACH K IPUOPUTETY «TOCYIapCTBEHHOTO LIEJI0-
TO» 10 OTHOLICHHMIO K JII00O0H M3 €ro «4acTHBIX JeTalieiy, B YUCIO KOTOPBIX
BXOJISIT B TOM YHCJIE «YEJIOBEK, €ro IpaBa U CBOOOIBD».

2. TocynapcTBO B TOM CMBICIIE, KOTOPBIN BKJIQJBIBACTCS B OTO MOHSITHE
B PYCCKOM SI3BIKE, IPEICTABISIET OO0 MOIUTHKO-COLHAIBHYIO GopMy Op-
TraHW3alUu OOLIECTBEHHON )KU3HU M OCYIIECTBJICHUS IMyOIMYHON BiIacTh
B OTHOIONCHWU HACCJICHU, CTPOALUIYIOCA IO NMPUHIMNITY BEIIHOTI'O BJIAJICHUA.
B TakoM IMOHHUMaHWM TOCYIapCTBO B JIMLE TOCYIAPCTBEHHOH OIOpOKpaTHy,
«3aMKHYTOI» Ha MepCOHU(PHUINPOBAHHOTO TJIaBY rOCYapCTBa, PEICTABIIS-
eT CyOBeKT BJIAaCTH, a 3eMJIsl (TEPPUTOPHS) U HAPOJ — OOBEKT BIACTHOTO BO3-
neiictBust. CyTh rocynapcTsa — B €ro naTpuMOHHANIBHON nipupoze. Pedop-
MHUPOBaHHE rOCYapCTBa BCETa OCYILECTBISIETCS «CBEPXY», IIPU ITOM HUCXO-
JSIIMe OT TOCYAapCTBEHHOM BIIacTH MPeoOpa30BaHUs OCHOBBIBAIOTCS HA BOJIE
JOCTATOYHO Y3KOT'O KpyTa JIHLI, IPEICTABILIOIINX TOCYIapCTBEHHYO BIIACTh,
a TOYHee, CaMo roCyIapcTBO. B marpuMoHManb-HOM TOCYIapCTBE B CHITY €T0
MOHOCTPYKTYPHOCTH HE MOXKET CYHICCTBOBaTh O(PHUIIMAIHHON OMIIO3UIINH,
paszeneHus BuacTeil, penepanusma. JINYHOCT B TOCYAapCTBE OONaiaeT npa-
BOBBIM CTaTyCOM HE B CHJTy HaJIM4Hs y HEe €CTECTBEHHBIX I1PaB, a [IOCTOJIBKY,
HIOCKOJIBbKY FOCYAAPCTBO IIOCUUTAET LIeI1ecO00pa3HbIM 100 Heleaecooopas-
HBIM TOBOPUTB KaK 0 CaMOM IIPABOBOM CTaTyce, TaK M 0 ero 00beMe U coziep-
skanud. [Ipu aToM rocynapcTBo 6e3rpaHUYHO B CBOEH BOBMOXKHOCTH OTpaHH-
YCHUA U U3BATUA JIMYHBIX ITPaB.
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3. 3amasHasi HOJINTHKO-TIPABOBast KyJIbTypa, OCHOBaHHAs HA IIEHHOCTSAX
CBOOO/IBI M YaCTHOI COOCTBEHHOCTH, Pa3BUBACTCS IO TPHHIUITY IIUKIHYC-
cKoi cripany. B uctopun 3amagHol KyJIbTypbl MOXHO BBIJICITUTD KYJIBTYPY
TIoJIMCa, KYIBTYpPY peciyOnukH (001ero siena), KyJasTypy HaTpUMOHHAIILHOTO
TOCYIapcTBa, KyJIbTYpy MyOIMYHO-IIPABOBOTO MOpsiiKa (state). JlanHble aTa-
ITBI IPE/ICTABIISIOT COOO0H 3aMKHYThIE IIMKJIbI, MUHYIOIINE B CBOCH TMHAMHKE
CTaJIuM 3apOKACHUA U CTAHOBJICHUSA, ITIPOTPECCUBHOIO PA3BUTHA, CT8.6I/IJ'II/I3a-
LIMH, CTarHalluK, Kpu3Kca u pacnaja. [Ipu aToMm 3aBepiiaromine crajnu npea-
IMECTBYIOMIETO UKJIa OAHOBPEMEHHO ABJIAIOTCA HAYAJIbHBIMU JJIA MMOCIIEAY -
I0IIEro. 3anaHas MOJIUTHKO-TIPaBOBas KyJIbTypa BOSHUKAET B @aHTUYHBIH I1e-
PHOJ B APEBHETPEUECKHIX TOPOIax-1oIncax, Tpanchopmupyercs B PuMckyro
UMIIEPHUIO, paciaji KOTOpoii 00yCIIOBHI BOSHUKHOBEHHE EBPOMEHCKUX TOCY-
JTAPCTB C UX MOCIENYIOIINM Mpeodpa3oBaHueM B “state of love” — my0Onnd-
HBIC NTPABOBBIC MOPSAKH, OCHOBAaHHbIC HAa NPU3HAHMWHU YENIOBEKA, €ro mpas
1 cB00OT OCHOBHOM IIEHHOCTHIO H LIEITBIO MyOJIMYHOM MPAaBOBOW TTOIUTHKH.

locynapcTBeHHas 11€7IecO000pa3HOCTh B paMKaX IOJWTHKO-TIPABOBON
KyJIBTYpBI 3araaa onpenesiercs myOIuuHbBIM HHTEPEcoM state Kak (pOopMbl
COLIMAJILHOTO MapTHEPCTBA, B paMKaxX KOTOPOTO MyOIMYHO-IIPABOBOW MOPSI-
JIOK OpraHu3aliiy OOIIECTBEHHON XM3HU U YIPaBJICHHUS OOIIECTBOM CKJla-
JAbIBACTCA U3 COBOKYITHOCTH JIMYHBIX U KOPIIOPATUBHBIX CBO60,[1 Cy6’I)CKTOB,
SABJIAIOIIUXCS COOCTBEHHHMKAMH KaK CaMUX Ce6ﬂ, TaK U MMPOAYKTOB, BO3HU-
KaIOINX B pe3yibTare uX MpeoOpa3oBaTeIbHON (KyJIBTypHON) NesSTeIbHO-
ctu. ['ocynapcTBo-state 00bEUHSAET, HO HE MOMIOIIAET YEJIOBEKa MOT00HO
rob0cosckomy JleBnadany. MecTo THIHOCTH B CHCTEME State ompememseT-
Csl HE «BBICIIEH BOJIEH» TOCyAapcTBa, MPEeACTaBIEHHOTO TOCYAapCTBEHHON
O10pOKpaTHei, a MPaBOBBIM 3aKOHOM, B PaBHOM CTENEHHU 00s3aTeIIbHBIM IS
JIMYHOCTH, HE3aBHCUMO OT €€ JIOJDKHOCTHOTO ITOJIOKEHUS, COLIMAIbHON KOp-
Moparuu, camoro state.

4. Poccuiickoe rocyrapcTBO U 0OIIECTBO MPEICTABIISIFOT COOOH IPOIIecCy-
aJIBHBIN MTPOIYKT POCCHHCKOM KYJIBTYPBI, KOTOpasi HE MOXKET ObITh OTHECEHA
K eBporeiickoil (3amaHoit). B uctopun poccuiickoi KyiabTyphl TAKKe MOX-
HO BBIACIIATH IIUKIIBI, OAHAKO, B OTJIMYME OT KYJIbTYPbL 3anaz[a, JaHHBIC 11U~
KJIBI SIBJIAIOTCS HE CIUPAJIEHBIMH, @ KPYTOBBIMH (TIOBTOpsTtommMIcs). Ha Bcex
JTanax pa3BUTHUs POCCHICKas Ky/IbTypa sIBISIETCSI TOCYJapCTBEHHOM, OTIpeie-
JIIEMOM U 3a7jaBaeéMOM roCy1apcTBEHHOM Boiiel. B kauecTBe ko Poccuii-
CKOTO TOCYAapCTBa MOKHO BBIJICTIUTH YACIbHO-KHSIKECKUI 1 IEHTPaIN30-
BaHHBIH (COOCTBEHHO TOCYIapCTBEHHBIN), TIpH ATOM (hopmupoBanue Poccnn
KakK TOCy/apcTBa IMPOUCXOINT B PE3yibTaTe Mpolecca «COOMpaHus 3eMellb
PYCCKHX», 00BbEAMHACMBIX T10]] BIACThI0 MOCKOBCKHX (POCCHICKHX) TOCy-
Jlapei, a apHelIIee HCTOPUIECKOe pa3BUTHE HOCUT Cyry00 (opMaibHbIH
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xapaxTtep. [Ipu 3ToM rocynapcTBeHHas CyITHOCTH Poccuiickoro rocymapcTaa
Ha BCEX MCTOPHUYECKUX ATAIAX OCTACTCS HEM3MEHHOM.

Jist poccuiickoil KyabTyphl HE XapaKTepHO 3araiHoe TIOHUMaHHUE CBO-
60161 1 cobcTBeHHOCTH. JIMuHAas cBOOOAA OTOXKIECTBISIETCS C IMYHOM BO-
JIel ¥ TIOHNMAEeTCsI KaK HE3aBUCUMOCTb OT KaKUX OBl TO HU OBLIO 00s13aTeNb-
CTBEHHBIX OTHOIIEHUH. VIHBIMH ciOBaMU, «cB00O/a MO-PYCCKH — 3TO CBO-
6ona oT...» B cuy nepapXu4HOCTH TOCYapCTBEHHON CTPYKTYphl 00beM
CBOOO/IBI HEIIOCPEICTBECHHBIM 00PA30M 3aBHCHUT OT MECTa CyObhEKTa B CUCTE-
Me BJIACTHOW nepapXxuu. UeMm BBIIIE MOJI0KEHHUE JIMIA B «BEPTHKAIIHN BIACTHY,
TeM OOMBIIEH CTENEHRIO CBOOOIBI B OTHOIIEHNH TOABIACTHBIX OH 00JIagaeT.
AOcomroTHOH cB00OI0H 00Ta1aeT IaBa rocyaapcTBa, OTBEYAIONIHI 3a CBOU
TTOCTYTIKH UCKITFOYUTEIHHO TIepe]T «COOCTBEHHOW COBECTHIO M borom».

[MornMaHme ToCyIapcTBa Kak MpeaMeTa COOCTBEHHOCTH (TIATPUMOHHN)
TJIaBBI TOCYAapCcTBa (TOCYIAps) UCKITFOUACT HAIMYHNE YACTHON COOCTBEHHO-
CTH, PaBHO KaK 1 JApyrux (opM 4acTHOTO npasa. Bece 6e3 nckimoueHus, 4ro
€CTb B FOCYAapCTBE, B TOM YHCIIe OOBEKTHI M ITPEAMETHI, HAXO/SIIIHECs B JINY-
HOM BIIaJICHHU ¥ [TOJIb30BaHNH, IEPBOHAYATIBHO SBISIETCSI COOCTBEHHOCTHIO
rocyaapcTBa-rocyaapsi, KOTopblii 00JajaeT peporaTuBamMu B cepe pacro-
psDKEHHs1 COOCTBEHHOCTBIO, HE 3aBHCSIIMMHU OT JKeJIaHUH (paKTHYECKHX Biia-
JICIIbIICB.

S. IIpuMEeHHTENBHO K TOCYJapCTBY IIOHUMAaHNE HHTEPECa OCHOBBIBACTCS
Ha CTPEMJICHHH TOCYJapCTBEHHOTO ammapara K COXpaHEHUIO TOCYIapCTBEH-
HOTO TIOPSI/IKA, BEIPA)KEHHOTO B BEPTHKAJH BIACTH. [Ipu 3TOM OTHOIICHHEM
K TOCYZIapcTBY KakK K COOCTBEHHOCTH MPEOTIPEEIIIETCS MOCTOSHHOE Kea-
HUE JIUTT, 00TaJafOIIX BIACTHBIMH ITOTHOMOYHSMHI, STH ITIOTHOMOYHS COXPa-
HUTH. BO3HUKAET KOIUTH3HSA MEKAY CyObeKTUBHBIM HHTEPECOM JTHITa — IIa-
BBI TOCY/JIapCTBa, & TOYHEE — IrOCyJapCTBEHHOH OI0POKPATHH, CTPEMSIIIETOCS
yAEpKaTh rOCyapCTBO-«BEIIb» B CBOEM BIIAJICHUH, M ITyOIMYHO-IIPABOBBIM
HWHTEPECOM TOCyIapCTBa KaK OOBEKTUBHOTO COLMATIBHO-TIOIUTHYECKOTO SIB-
JICHHs1, CYLIECTBYIOIIET0 HE3aBUCHMO OT KOHKPETHBIX T'OCY/apCTBEHHBIX
JiesiTeliell, SIBISIOINXCS KUBBIMHU JIFOJIbMU M TIOIBEPKEHHBIX (U3MYECKUM
OonesHsiM U cmepTH. HezaBucumo ot (opMmbl mpaBieHus, JeiicTBOBaBIIei
B PoccuiickoM rocynapcTBe Ha pa3HbIX UCTOPHUUECKUX ATallax ero pa3Bu-
TS, CYIIECTBOBAIH IBE TEHACHIMU Pa3pelICHNs BBIIICHA3BAHHON KOJUIH-
3WUH, a IMEHHO — Tepeada BEpXOBHOW BIACTH IO 3aKOHY H II0 BOJE CaMo-
TO Tocymapsi.

B ycnoBusx poccuiickoii MOHApXHU STH TCHICHIINU OBLIH 3aKPETUICHBI
B YcraBe «O Hacnenuu npecTonay, moanucanHoM [lerpom I (1722), u B «Ak-
TE O IpecToJOHaCIenN», 0OHAPOIOBAaHHOM B JIeHb KopoHanuu [lasna |
(1797) n conmeprxaiieM NpaBOBbIE MEXaHU3MBbl HACIIEAOBAaHUS UMIIEPATOP-
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CKOI1 BIacTH — «1a0bl HACIEIHNK ObUT HA3HAUCH BCET/Ia 3aKOHOM CaMHM.
[TeyansHast cynpba aBTOpa AKTa, CTABIIETO >KEPTBOI IBOPIIOBOTO IEPEBO-
pOTa, HAIVISTHO CBUAETEILCTBYET O TOM, YTO B POCCHHMCKOI NMPaKTHKE Oopra-
HU3aLNH BBICILIEH rOCy1apCTBEHHOM BIACTH BOJIIOHTAPHU3M, O€3yCIIOBHO, J10-
BJIEJ HAJl TIPABOM.

B coBetckoii 1 mocTcoBeTcKoi Poccun Oblia yCTaHOBIICHA PECITYOIMKAH-
ckast popMma npasiieHus1, POPMaATLHBIMU ITPU3HAKAMHU KOTOPOW OBbLIN BBIOOD-
HOCTb U CMEHSIEMOCTb BJIACTHBIX CTPYKTYp. O/lHaKo Ha MpakTuke GopMUpO-
BaHUC BJIACTHU MOAYHNHAIOCH HE ITPABOBBIM, & BOJTIOHTAPHUCTCKUM ITPUHITATIAM.
ITpu coBeTCKOM BIaCTH TAaKOH BOIIOHTAPU3M ObLT BBIPAKEH B TOTUTHUECKUX
nHTpHUTaXx Ha ypoBHE WieHOB [Tomutoropo LIK KIICC, B ycnoBusSX coBpeMeH-
HOM Poccnn MOKHO TOBOPUTH O MOJZIEH «IIPEEMCTBEHHOCTH BBICILIEH TOCY-
JTapCTBEHHOM BIIACTH», KOTZIA KaHAMATYpPa IIOCIIEIYIOIEro IMIaBbl rocyaap-
CTBA OIIPE/ICISAETCS €T0 IpeIIeCTBEHHUKOM. [Tpr 3TOM OCHOBHBIM yCIIOBH-
€M IIepeiauyl BIACTH «IIPaBONPEEMHHKY» SIBIISICTCS 00eCIICUeHNE UM JINYHON
0€30I1MacHOCTH B OTHONICHHH «IPABOIPEIIICCTBEHHUKA.

locynapcTBeHHas 11e51eco00pa3sHOCTh B paMKaX POCCUICKON MOINTHKO-
MIPAaBOBOW KYJBTYpPbI IIPEJICTABISICT CO00H (OpMY 3aKpEIyICHUs] U BhIpaKe-
HUSI [TyOJIMYHO-TIPABOBBIX MHTEPECOB, KOTOPBIE KaK C TEOPETUYECKOH, TaK
U C TIPaKTHYECKOW TOYKH 3PEHUs SIBISIIOTCS MHTEPECaMU roCy/IapcTBa Kak
LEJIOCTHOM COIMAIbHO-NOJINTHYECKON CUCTEMBI, @ Ha TIPAKTHUKE MPE/ICTaB-
JISIFOT CyObEKTHBHBIE HHTEPECHI JIUII, 00IaJat0NINX PEAbHBIMU BIACTHBIMU
nonHoMouusiMU. O4YeHb 4acTO roOCyJapCTBEHHBIC YNHOBHUKH HA3bIBAIOT ce0s1
«TOCY/IapEBBIMH JTIOABMH — CIIyraMy Haposiay. Takoe cpaBHEHHE SIBISETCS
OKCIOMOPOHOM, MOZOOHBIM JICHUHCKOH (hpasze 0 «IMKTaType IpojieTapuara
Kak BBICIIEH opMe AeMOKpaTHn». [ ocynapeB 4enoBeK CIy>KUT He Tocyaap-
CTBY, @ TOCY/JJapio M B 3TOM CMBICJIC JICHCTBUTEIILHO SIBJISIETCS CIITOH, TOJb-
KO HE Hapoja, a UMEeHHO rocyxaps. IIpu aTom, Kak U 1000 Ipyroi ciayra
CBOETO TOCIO/INHA, «TOCY/IApEB YEIOBEK» B CBOCH JESTEILHOCTH PYKOBO-
CTBYETCsI HE a0CTParMpOBaHHBIM OT KOHKPETHBIX JIUI] 3aKOHOM, a BOJICH CBO-
€ro pyKOBOJHUTEIS.

B Ttakux oTHOIIEHUSX UMEHHO «IIpUKa3 HadyaJlbHUKa ABJIACTCA 3aKOHOM
JUIsl IOMYUHEHHOTOY». TO, HACKOJIBKO «IIPUKa3 CBEPXY» COOTBETCTBYET HOPH-
JIMYECKOMY 3aKOHY, IMEET 3HaUCHHE TOJIBKO B TOM CIIydae, Korjaa 1100 «ro-
CyZIapeB YeJIOBEK», IM0O caM «TOCYAapb» «BBINAAAIOT» U3 CYIIECTBYOLICH
«BEPTHKAJIH BIACTH». B 3TOM ciydae «BKIIOUAECTCsD MEXaHNU3M IIPaBOBO-
IO TPECIEI0BAHMS U JEKIAPUPYETCSI «PABEHCTBO BCEX IMEPE 3aKOHOM.
[TogunHeHNe MyOIMYHO-TIPABOBBIX HHTEPECOB TOCYAAPCTBA CYOBEKTHBHO-
MY BOJIIOHTApH3My OTACIBHBIX IPEJICTaBUTENICH rOCyIapCTBEHHOM OI0po-
Kpatuu 00yCJIOBIMBAET 3aBUCUMOCTh W IIOJYMHEHHOCTD CO/IEPKaTeIbHON
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COCTABIIAIONIEH TIPUHIIAIIA TOCYIAPCTBEHHON 11eIeCO00Pa3sHOCTH, KOHKPET-
HBIM BOJIEU3BABICHISIM KOHKPETHBIX JIHIL. JTO, B CBOIO OUEpelb, MOXKET TIPHU-
BOJIMTH KaK K CHCTEMHBIM «IIepe3arpy3Kam», Tak U K rOCyIapCTBEHHbBIM Ie-
peBOpOTaM, B pe3yJIbTare KOTOPBIX IPOUCXOAUT MPUHYAUTEIBHOE CMEIICHUE
HOCHUTEJISI TOW WM WHOM BOJIOHTAPUCTCKOMN MO3MIIUK 0€3 U3MEHEHHS CaMo-
rO BOJIOHTAPUCTCKOTO MPUHIIAIA «TOCYIaPCTBEHHOM I€7€CO00Pa3HOCTIY,
SABJIAOLICTOCA FﬂaBeHCTByIOU_II/IM B HOHI/ITHKO-HpaBOBOﬁ OpFaHI/l3aL[l/II/I pOC-
CHICKOTO 0O0IIIECTBA.

E. I. CamoxuHa,
doyenm xagheoper ompacaeti npasa CII61'VII, kanouoam 1opuduneckux Hayx;

A. [1. Bunorpaposga,

mazucmpanm Il kypca opuduueckoeo gpaxyromema CII6I'YIT

OBPALLEHUE K CNPABEJIMBOCTU KAK K KYJIbTYPHOMY TONOCY
B PAMKAX IOPUANYECKOIO ANCKYPCA

[To mepe nepexoja o01IECTBa B HH/IyCTPUAIBHYIO JTOXY, & KYJIBTYPhl —
B 3IIOXY ITOCTMOZIEPHA C XapaKTEPHBIM JJIsl Hee 00palleHneM K pa3inaHbIM
COMaJIbHBIM ABJICHHUAM KaK K q)eHOMCHaM KYyJIbTYpPbl, CO3HAHUA U SA3bIKA
KyJIBTYypOJIOTHUECKOE U3MEPEHHUE MpaBa CTAN0 OMUCHIBATHCS MPU TOMOIITH
KaTeropuy HappaTusa.

IIpu sToM HameTuBmeecs emie B paborax Xamma Ilepersmana mocre-
TIEHHOE JIBI)KECHNE B CTOPOHY OTKa3a OT YHUBEPCAIU3AINH B SI3bIKE M CO3HA-
HUH TOHSTHH, ONMCHIBAIOIINX CONMABHBIC IIEHHOCTH, BO BTOPOH ITOJIOBHUHE
XX Beka IMOIy4HiIo IIHPOKOe pa3BUTHE B paboTax (uirocodos-mocTmoaep-
Hucrtos (Hanpumep, XKax [leppuna, Kan-®dpancya Jlnorap).

HawuGosee nomynsipHbIM IIOHATHEM, HaJl YHUBEPCAIM3MOM KOTOPOTO pac-
cyxnanu (Gpuiocodbl U MPaBOBEJbI, SBISETCS NOHSITHE CIPABEAIUBOCTH.
B padote XK.-®. JInorapa «CocTosiHHE TOCTMO/IEpPHa» CIIPABEUTMBOCTD OT-
HOCHUTCA K <«JICTUTUMUPYIOIIHUM» MaKpOHappaTuBaM, LECJIbIO KOTOPBIX ABJIA-
eTcsi 000CHOBAaHNE TOCIOACTBA CYIECTBYIOLIErO MOJIUTHYECKOTO CTPOsL, 3a-
KOHOB, MOPAJIbHBIX HOPM, IPUCYIIET0 UM 00pa3a MBIIIICHUS U CTPYKTYPbI
COIIMAJIbHBIX HHCTUTYTOB.

CripaBeInBOCTh, TAKUM 00pa3oM, SBISETCS KaTeTOPHEH, CIIOCOOCTBY-
OIIEH YCTaHOBJICHHUIO METaHAPPAIINI B KAUECTBE «MCTUHHBIX)», «3aKOHHBIX),
«HMMEIOIINX MPAaBO HA CyIIeCTBOBaHHE». CIPaBeIIMBOCTD UIPACT BaXKHYIO
poib B 000OCHOBaHMH M ONIPABAAHUH COIMAIBHBIX HHCTUTYTOB, (hOPM HpaB-
JICHUs, 3aKOHOB ¥ TIp. Takoit crmoco® MbInuIeHns: (OCHOBAaHHBIN Ha JIETHTH-
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Maluy METaHapPaTHBOB MOCPEACTBOM MaKpOHApPPAIHii) ¢ MO3UIKH (HHII0-
co(uy mOCTMO/IepHa TauT B cebe ToTaNuTapHbIe TEHACHIINN U HYXIAeTCs
B NEPEOCMBICICHHU.

OTO0 KaueCTBO KaTErOpHUHU CIIPaBeNIMBOCTU OTMedan Takxke beprpan Pac-
celt B cBoelt padote «[loueMy s He XPUCTHAHUHY: «IIPUBEPIKEHIIBI XPUCTH-
aHCTBa YTBEPIK/IAIOT, UTO CylllecTBOBaHUE bora HE0OX0AMMO IS TOTO, YTO-
OBl yTBEPIUTh B MUPE CIIPaBEJIMBOCTh. B n3BecTHO HaM yact BeenenHoit
L[APUT BEJIMKAsl HECIIPABE/IIMBOCTb. .. HO €CJIM BbI XOTUTE, YTOOBI CIIPaBEIJIH-
BOCTb BOCTOP>KECTBOBAJIA BO BCell BeenleHHOM, TO BbI JJOJKHBI JIOMYCTUTD CY-
IECTBOBaHME 3arpoOHO KU3HH, I7Ie PABHOBECHE KU3HH, IPOXKUTOMH 37€Ch,
Ha 3emiie, OKa)XeTCsl BOCCTAHOBIEHHBIM. TakuM 00pa3oM, IPUBEPKEHIIBI
XPUCTHAHCTBA 3asBIISIOT, YTO JOJKEH CYIECTBOBATh bOTr M AOIDKHBI Cylle-
CTBOBATh pail M aj, YTOObI B KOHEYHOM CUETE CIPAaBEIJIMBOCTH MOTJIa BOC-
TOP2KECTBOBATHY. DTO OYEHB MOKa3aTeIbHOE MoNIokeHne Paccena roBopur
0 TOM, YTO €CIH CylIeCTBOBaHME bora Tak Wiu MHaue MOXET MOABEprarb-
Csl COMHEHHSIM B COBPEMEHHOM MHPE, TO CYLIECTBOBAHUE CIIPABEIIUBOCTU
XOTs1 ObI B TAKOM NPUMHTHBHOM ee KauecTBe (onuceiBaeMoM X. [lepenbma-
HOM), KaK «BO3JIassHHE KaKJOMY JIOJDKHOTO», OCIIapUBAETCsI TOJIBKO B CAMOM
KpaliHeM cilydae.

Jliist 3TI0XM MOCTMOJIEpHA XapaKTepHBIM OBLIO MEPEOCMBICICHHE BCEX
MIPEKHUX OCHOBAHHUI HAyKH U TPEXK/IC BCETO TeX METaHAPPATHBOB, HA KOTO-
PBIX CTPOMJIMCH 3HAHUS U COLUAIIbHBIE HHCTUTYTHL. Takoe CTpeMIIEHHE I10-
SIBUJIOCH €11l 10 0()OPMIIEHHSI TaK Ha3bIBAEMOW ITOCTMOJEPHUCTCKOH (hrito-
codun (Harpumep, B padotax X. [Tepersmana u M. Xatinerrepa mo ¢punoco-
¢un u I. PanOpyxa 1o 1opucIpyaeHIINNT ) i OBLTO CBsI3aHO B TIEPBYIO OUEpehb
¢ AUCKpeIuTalKed TAKMX METaHapPaTUBOB, KaK «II03HABAEMOCTh BCErO Ha-
YKO», «eCTECTBEHHOE ITPAaBO», «BCeOOIIast CB000/1a», «PaBEHCTBOY» U TOMY
Mos00HBIX, B IVIa3ax YEJIOBEUECTBA B CBA3H C COOBITHsIMU BTOpoii MupoBoi
BOMHEL. [1o00HBIE MaKpOHAPPATHBBI YTPATHIIM CBOIO JETHTHMHUPYIOUIYIO
CHITY B CBSI3U C T€M, UTO MPOSIBUIN ce0s Kak MyCcThIe (MM «3alyTaHHbIe» —
B TepmuHosioruu X. I[lepensMana) HOHATHSA, B KOTOPbIE MOYKHO BIOXKUTH IIPO-
M3BOJIBHOE COZIEpKaHUE, UYTO U OBLIO CIeNIaHO UAC0JI0raMH Hallu3Ma.

[Ipu 5TOM MHTEPECHO OTMETHTh, YTO KATErOpHUs CHPABEAIUBOCTH MPH
BCEH CBOCH «3allyTaHHOCTH» He Hcyesna u3 Guiiocockoro, a camoe InaB-
HOE, 13 IOPUINUECKOTO AUCKypca. M3 mpobiaeMaTHIHOCTH MOHSTHS CIIPaBe-
JIMBOCTH JOBOJIbHO 371eranTHO Beimen X. [lepenbmaH, TBOPUECTBO KOTOPOTO
eI1Ie He OTHOCHJIOCH K 3I0XE OCTMO/IEpHA, HO TIOATOTOBIIIO AJIs Hee Onaro-
JIaTHYIO 1ouBy. Paccyxas o cipaBeUIMBOCTH KaK O HOPMATUBHOM CHCTEME
obmectBa, X. [IlepenbMan oropapuBall To, 4TO B €€ OCHOBE JIOJDKHBI JISKATh
pa3yMHbIE OCHOBBI YEJIOBEYECKOTO OOIIEKNUTHs. Teopus crpaBeIInBOCTH
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X. IlepenpmaHa mony4miia 0O4eHb MOAPOOHOE 0OOCHOBAaHWE W pPa3BHTHE,
B CBSI3U C YeM B HEU CIIOKHO OTHICKATh KaKHE-THOO «IIOIBOJHBIC KAMHI.
Teopus crpaBemmBocTa X. [lepenpmMana U ero HEOPUTOPUKA TIPEIBOCXHU-
IIAFOT OTKA3 OT YHUBEPCAIU3AIMH 1 0000IICHHUS B HAYKaX O TOJKHOM B 3I10-
Xy MOCTMOJIEPHA.

Uro xacaeTcs noaxoaa k crpaseanusoctu XK.-®. JInorapa, To 0H B HacTo-
AMICC BPEMA BbI3BIBACT MHOI'O CIIOPOB U KOMMECHTApPHCB, CBA3aHHBIX B IIEP-
BYIO OYepeb ¢ TeM, YTO €CIIM yUeHBIH MPOBO3IIIAIIal «KpaXx MakpoHappa-
THUBOBY», TO MOCTEIHNN HEN30SIKHO TPUBET ObI K Kpaxy dTUKH, TTOKOSIICHCS
KaK pa3 IMEHHO Ha HHX (700po, 3710, CBOOO/IA, CIIPaBeITUBOCTS U 1Ip.). Kpo-
M€ TOTO, pa3BeHUaHHE MaKpOHAPPATHBOB MIPUBOIUT K (POPMHPOBAHHUIO HO-
BBIX HappaTHBOB — KOHKPETHBIX HAPPATHUBOB JIFOOOTO M KaXXIOTO MHIMBH-
Jla, — 9TO Hem30eKHO MPUBEAET K Pa300IICHHIO YWICHOB 00IIECTBA U pacTa-
Iy o0IIecTBa Ha OT/ACIHHBIX HHIUBHUJIOB.

DTHYecKre KOHICIIIUU TATOTCIOT K YHHUBEPCAIN3MY, 000CHOBEIBAIOT-
Csl CYLIECTBOBAHMEM E€AMHOIO 3aKOHA, CBA3BIBAIOIIErO JIOJEH MEXITY CO-
6011 (monobHo Kareropuueckomy umreparuBy M. Kanra). To ke kacaercs
W KOHIENIHH cripaBeyinBocTH. OOBSCHSIS 3Ty IIEpPOXOBAaTOCTh CBOCH TEO-
pun, XK.-®. JInotap roBOpUT 0 KOPPEKTHOCTH KATETOPUN CPaBeIMBOCTH
U HECIIPaBEJIMBOCTU B 3M0Xy mocTMoaepHa. B padote “Differend” (koto-
past 10 CUX TIOp HE MepeBe/ieHa Ha PYCCKUMN SI3BIK) /71 000CHOBAHMSI CBOCH
studeckoit koHnenuu XK.-®. JInorap oOpamaeTcst K BATTEHIITEHHOBOM Te-
OpHH «SI3BIKOBBIX UTP» U OOBSICHACT CIpaBeTMBOES/HECTIPABEINBOE Yepe3
STHUKY: €CJIM HECIPaBEIITUBOC IPUMEHSET MPaBmiia OJHOTO «(pa3oBOTro pe-
JKIMay» BO B3aMMOJEHCTBHU C IPYTHM, TO STHYHOE ITOBEIEHHE — TO, KOTO-
poe SBIETCS YYTKUM K ATOH HECTIPaBEeUTMBOCTH M paccMaTpHUBaeT (heHOMe-
HBI B UX KOHKPETHOCTH ¥ OCOOCHHOCTH.

[onsiTHe CIIpaBeIMBOCTH UTPACT BAXKHYIO POJIb B FOPUANICCKOM JHC-
Kypce, a TakKe IOPHINYCCKON MpaKkTuke (TIpU BEIHECCHUM CYIbCH perie-
Hust). OcylIecTBICHNHE CIIPaBEAIIMBOCTH, TIOCTPOCHHON Ha OCHOBE PUTOPH-
KM, NIPE/Ioiaraonell Heroiib30Banie HeopMasIbHBIX IPUEMOB apryMeH-
Taluu u O6paHICHI/Ie K HEHHOCTHBIM KaT€ropuaM, SABJIACTCA OY€Hb BAXKHBIM,
TaK KakK JaHHasA HEHHOCTb BOCIPUHUMACTCA pOCCI/If/'ICKI/IM O6IJ_IeCTBOM Kak
OCHOBHAS U JIOCTaTOYHAS JJIsl IPUHATUS OOBEKTHBHOTO PEIICHHUS TI0 TOMY
WA UHOMY Y.
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H. U. Ceepukos,

doyenm rkageopwi ropucnpyoenyuu Armamurnckozo guaruana CII0IVII (Kazaxcman),
Kanouoam ropuouyecKux Hayk

MOPAJIb U MPABO APEBHUX CJIABSH

ITpoGnema onpeneneHus BO33PEHNIT IPEBHUX CIIABSIH HA B3aUMOCBSI3b MO-
paNbHBIX M IPABOBBIX CTOPOH >KU3HMU CBsI3aHA C TEM, UTO, BO-IIEPBBIX, PSIJI HC-
cieioBaTeelt HEOXOTHO MPU3HAOT (DaKT CYIIECTBOBAHMS PYCCKOH Beaute-
ckoit hrtocoduu B Kakoii Okl TO HE OBIIO (hopMe, a cTIeIoBaTeIbHO, UMEETCS
JIVIITH HE3HAYNTETEHOE YMCII0 NCCIIEI0BAHNH, TIOCBATIEHHBIX MOPAJIbHO-TIPa-
BOBBIM aCIEKTaM JKH3HU HAIMX JTAJIEKUX MPEIKOB; U, BO-BTOPBIX, CYIIECTBY-
€T HE3HAUUTEIbHOE YHCIIO UCTOYHUKOB, COJIEPIKAIINX Kakue Obl TO HU ObI-
JIO CBEJCHUS O MOJXO0/aX K MOHMMAaHHIO MOPaJbHOTO U MpaBoBoro. I'eHe-
3MC OTEUECTBEHHOM KYJBTYPbI U BO3HUKIIEH B ee JJOHEe MpoTo(huIocopckon
MBICJIN YXOJHUT B IIIYOUHBI JOXPUCTHAHCKOM Pycu, riie TpyHO yCTaHOBHUTH
HaYaJIbHYIO TOUKY OTCUCTA. SI3prueckas MOJICJIb MUPO3JaHusd, CTaBIIas UTO-
TOM MHOT'OBCKOBOI'O MPEAMIECTBOBABIICTO ITYyTH, ITIPUHAJIA K X BCKY OKOHYa-
TeIbHbIe (HOPMBI.

K coxanenuro, TpoMagHBINA TIACT BEANIECKON KyIBTYPHI OBIT YHHUTO-
JKEH BO BpeMs HaCUJIbCTBEHHOM Xpuctuanuzauuu Pycu. W numb B nocnen-
HHE 10716l OYKBAJIBHO 110 KPYTHIIAM COOMPAIOTCS] MaTepHaIb 110 BEANIECCKON
¢unocodum 1peBHUX craBsiH. B epByto ouepeib HE0OXOANMO OTMETHTH KO-
JIOCCAJIBHYIO PadOTy KOMHCCHH 107l pykoBoacTBoM A. A. Kitecoa mo skc-
nepruse BenecoBoil kuury, Tpyas! poccuiickux uccnenosareneit JI. P. TIpo-
3opoBa, M. JI. Cepsikoa, C. A. AnekceeBa, IBEICKON HCCIe10BaTEIbHUIIBI
JL. Tpot u zp.

dunocodust PEeBHUX CIIaBsH B CBOEI OCHOBE MMEJIa TPU OCHOBHBIX CO-
CTaBJAIOUIMX: SIBb — MU BUJUMBINA, MarepuaibHblii, HaBp — mup nosne-
BOM, r1e 00MTarOT OOTH U YN NMpanrypos, [IpaBes — BeICIIAs HCTHHA, HIIH
3akoHbI CBapora, BEpXOBHOTO 00ra, o KOTOPbIM MHUPBI CYIIECTBYIOT U B3a-
MMOACHUCTBYIOT. 3aKoH [IpaBu OBLT BEICTIIIM 3aKOHOM ci1aBsH. OCHOBOM MH-
POOIIYIIEHHS HAIIMX MPAILypoB ObIIM YIOMSHYTHIE 3aKoHbI CBapora. Ilep-
BBIM U3 HUX ObUIO TpeboBaHKe 1T03HaBaTh SIBb, HaBb u I1paBb, 4T0OBI CBEPSITH
CBOIO JKM3HB C 3aKOHaAMM MHpO37aHus. 3akoHsl CBapora TpeboBasm OBITh
YECTHBIM, HE JIraTh, N0O JIOXKb UCKAXKACT ICHCTBUTEIBHOCTB. JIOXKb, 10 yOexk-
JICHUIO JPEBHUX CJIaBSH, YBOAUT ¢ IyTH [IpaBu 1 MOXET 10poro 000MTHCH
KakK caMOMYy COJTaBIIeMY, Tak U BceMy poxy. OJTHO# N3 CTep>KHEBBIX OCHOB
PEIUrHo3HO-PHUIOCO(CKOTO BOCHPUSITUS JPEBHUX BEIUHIIEB OBbLT KYJIBT YH-
CTOTbI — HyXOBHOﬁ M TEJICCHOM. DTOT KYJbT OBLI HACTOJILKO Ba’>XHbIM, 4TO
3a 3TON (yHKIMEH HaOMonan creruanbhbiii 6or — Kynama. OTHOIIeHHE
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K CBOEH 3eMJIe CTPOMIIOCH Ha TIOHMMAaHUH TOTO, YTO OHA — HE TOJIBKO Tep-
PpHUTOpPHS TIPOKUBAHMS, HO MIPEXkKIE BCEro MaTh (MaTh chipa 3emirs). C moun-
TaHUEM MaTEPH CBSI3BIBAJIOCH M TOYUTAHUE OOTOB, OTIIOB, MaTEPeH, a TaKKe
MaMSITH YMEPIIUX MpeakoB. «BermoMauM 0 ToM, — roBOpHT Benecoa kHu-
ra, — KaKUMH OBUTH OTIII HAITK, KOTOPBIC HbIHE U3 CBparu CHHEH CMOTPST
Ha HAc ¥ M0-100poMy yibI0oaroTest HaMm. M Tak Mbl HE OJTHH, a BMECTE C OT-
aM{ HaIIMM#». 3aJI0TOM CHJIbI CJIABSHCKOTO cO00IecTBa 3aKoHbl CBapora
CUHTAIIN JTFOOOBB, OO TOJIBKO OHA TPUYMHOXKaeT Po u gaet emy cuity. 3ako-
HBI PU3BIBAIA K YMEPEHHOCTH B JKU3HH, TIOCKOJIBbKY, )KHBS 110 3akoHam [Ipa-
BU B €AMHEHUH C IIPUPOIOH, OBLIO HENb3s HapyIIaTh, TOBOPS COBPEMEHHBIM
S3BIKOM, TIPUPOITHBIN OanaHc. Bee numHee, o BepoBaHUSAM CIIaBsH, IpeBpa-
II1aJI0 3THOC B MApa3UTHICCKA-TIOTPEONTEECKII, HAHOCATINN BPE.T OKpyXKa-
FOIIEH cpesie U, KaK CICCTBHE, BEAYIIHN K Pa3IOKCHUIO M HEMUHYEMOH TH-
0eIH 4eIT0BEYeCKOTO COIInyMa.

PaccmoTpeHHBIe HaMU claBsHCKHE 3akoHBI CBapora (win Bemukuii Bee-
JICHCKHI 3aKOH) SIBJISUTACH OJHUM W3 BXKHCWIHX ITOHSATHHA PYCCKOTO SI3bI-
YEeCTBAa, HA KOTOPOM M 0Aa3MPOBAJIMCH IPABOBBIC MMOHSTUS IPCBHUX CIIABSH.

B cnaBsHCKO#H (umocoduu 3TH 3aKOHBI HOCUJIM HANMCHOBAHHE «PO-
Ta». ITOT TEPMHUH HaM 3HAKOM M HCOIHOKPATHO BCTPEUACTCS B MAMSITHH-
Kax JpeBHEro npasa U ApeBHepycckoil ureparypsl. B XIX u XX Bekax
€ro MEePEeBOAMIIN KaK «KISATBa» WM «IpHCsra». IMEHHO Takoi BapuaHT
MePeBO/Ia U YKOPEHIIICS BO BCEeW OTedecTBEHHOU ncrtopuorpadun. Ho ec-
JU pacCMOTPETHh 3TOT TEPMHUH OOJiee BHUMATEIBHO, TO OKa3bIBACTCS, YTO
ero IepeBo] najeko He OeccropeH. TepMUH «KIIATBA» OBLIT XOPOIIO 3HA-
koM aBTOpy «IloBecTn BpEMEHHBIX JIET» M YIIOTPEOISIICS B TEKCTE HapaB-
HE CO CJIOBOM «POTay.

Ha 3HaueHue poThl Kak BenWKoro BCeICHCKOTO 3aKOHA, a HE MPOCTOH
KIIATBBI JTHOO MPHUCATH YKA3bIBACT CPOK €€ NCHCTBHS, YKa3aHHBIA B IOTOBO-
pe 945 rona. B cooTBeTCTBUM C 3TUM TEKCTOM MUP, OCHOBAHHBIHN Ha POTE, 3a-
KJTFOUAJICsl Ha BEYHbIC BPEMEHA, HA BCE BPeMsl CYIIICCTBOBaHUS BCeleHHOM.

Pota Obu1a croco0Ha caMOCTOSTENLHO, 03 BMEIIaTeILCTBA OOTOB IOKa-
paTh HapPYIIMBIICTO €€ YeJIOBEKa, OTIAB €r0 B PYKH IIPOTUBOIMOJIOKHOMN CTO-
POHBI, COOJTIOAIOIICH e¢ MPUHIIUIBL. IMEHHO B 3TOM BHAUTCS MPOSIBJICHHC
CaMOCTOSTENIFHON CHJIBI MUPOBOTO 3aKOHA JIaKe M0 OTHOIICHHIO K TE€M, KTO
ero oxpasset, — Ooram.

[IprmMep mpencTaBieHM O CHIIe POTHI JOHECTA 0 HAaC JICTOIHCh, TIOBEe-
CTBYIOIIIAs O TIOXOJIE PYCCKUX KHs3eH Ha moioBieB B 1103 romy. [Toxon Obi1
VIa9HBIM, TIOJIOBIIH OBLTH Pa3TPOMIICHBI, a PyCCKHE paTH 3aXBaTHIN Oora-
Ty T0OBIYY ¥ MHOXECTBO TUICHHBIX, CPEIH KOTOPBIX OBLT U XaH benmio3b,
koToporo CBATONOJK OTIpaBwiI K Biiagumupy MoHOMaxy.
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OOparaer Ha ce0si BHUMaHHE TEPMUH «PACEKOIIa», KOTOPbIA yIoTpe-
6w neronucer. TepMuH, BUIUMO, OH BBIOpal He ciy4aiiHo. Kitiou k moHu-
MaHHIO 3TOT0 MBI MO’KEM HalTH B counHeHNU HOH DaTaHa, KOTOPHIH, OTH-
ChIBasi HPaBBI PyCCOB, OTMEYAJ, YTO MPETF00ICCB M BOPOB OHH PACCEKAIOT
Ha YaCTH.

JloruyHO MPEaNONOKUTh, YTO TIOCKOJIBKY TPYIThI KA3HCHHBIX HE MOJIC-
JKaJli KPEeMalliy, a Pa3BelIMBAJIICh HA IEPEBbsX H, CICIOBATEIIBLHO, HE O-
naJlaJiv B pail, ux QyHy oOpeKaltruch Ha BEeYHOE padCTBO B 3arpOOHOM MHUpE.

W ecnu npoBO3MIANICHHE POTHI YCHIINBAIO KOCMUYCCKHI 3aKOH, TO Ha-
pyuieHne Hem30exHo ero ocnabmsuio. M Torna, 9To0BI BOCCTAHOBUTH CHUTBI
BCEJICHCKOTO 3aKOHA, TPeOOBaIOCh 0CO00E YEIOBEUEeCKOE KEPTBOIPHHOIIIE-
HUeE, TJIe KEePTBOU ObLII CaM HApYIINUTEb.

K. E. Curanos,

oupexmop Llenmpa npasosozo pezynuposanis uHanco80-5K0HOMUYECKUX ONMHOWEHUL
Hnemumyma npoonem s¢hghpekmuenozo 2ocyoapcmea u 2pancoanckoeo oouecmeda
Qunarncosozo ynusepcumema npu Ilpasumenscmee PO (Mocksa),

00KMOp 10pUOULECKUX HAYK, npopeccop

KYIbTYPOJIOTMYECKAS METOL0J10TUS .
B MO3HAHUWU TOCYAAPCTBEHHO-MPABOBbLIX IBJIEHUU

[MomuHHBIE 3aKOHOMEPHOCTH OOIICCTBECHHBIX ()OPM OBITHS MpaBa Io-
3HaBAEMbl UCKIIIOUYUTEIBHO B MOJIHOMEPHOH CBSI3M IpaBa C JPYTMMH OCHO-
BOIIOJIATAIONINMH C(hepaMu UEIOBEUECKOTO CYIIECTBOBAHMUS — MOIUTHKOM,
penuruei, Mopaibto, KyasTypoil. [Ipu 3ToM mpaBo Kak MHOTOACIIEKTHOE T'y-
MaHUTAapHOE SIBJIICHHE MOXKET BBICTYTIATh B POJIM BCEOOBEMITIONIETO HHTETPa-
Topa. [TomoOHas «IpeTeH3ns» He MOKaXKEeTCsl Ype3MEpPHOIL, €Cln, BO-TIEPBBIX,
BCIIOMHUTH, CKOJIb 3HAYMMYIO POJIb UTPAET IPaBO B KyIBTYPHOM KOJE psiia
LUBWIN3ALUH, U, BO-BTOPBIX, OTKA3aThCsl OT HEKOTOPBIX YCTapEeBIINX METO-
JoB uccnenosanus. [IpaBo cienyer paccMaTpuBaTh Kak «OPraHU3MY COLH-
aJIbHOTO 11EJI0T0, a s MOIY4EHHs JOCTOBEPHOIO HAyYHOIO 3HAHUS O HEM,
€r0 €CTECTBEHHO! IMHAMUKE BIIOJHE BO3MOYKHO OTKA3aThCs OT yCTAapPEBIINX
MIPE/ICTaBICHUN U «33J1aTh» MpaBy OOJNBIIYI0 3HAUUMOCTb. [Ipu 3TOM BO3-
MOXKHBI M TIPOCKTHOE MBIIUICHHE, U Pa3paboTKa, M peaan3anus CIennaib-
HBIX NIPOTPAMM, PETYIUPYIOMINX U HAIIPABISAIOMINX COLUAIBHBIEC ITPOLECCHI
u ncropuueckue TeHaeHnuH. C IOMOIIbI0 MO3HAHUs (PAKTOPOB COIMATBbHON
JIMHAMHKHU ¥ ICTOPHYECKOTO IIPOTrpecca BO3MOKHO HCKYCCTBEHHOE CTHMYITH-
pPOBaHNE ECTECTBEHHBIX MPOLIECCOB KaK B CUTYallMH HEYBEPEHHOCTH 00IIe-
CTBEHHOT'O Pa3BUTHS, TAK M B COCTOSTHUN HNCTOPHUYECKOTO BHIOOPA, «CHATHSDY
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€ro MOJIUTHYECKOTO IpaMaTi3Ma. JJMHaMHKa MpaBOBBIX TPOIIECCOB 00YCIIOB-
JMBAET 3aKOHOMEPHOCTH W YCIIOBHSI OCHOBHBIX THIOB INIOOAJIBHBIX TPAaHC-
(hopmanuii mpaBa B pa3IMYHBIX MacTabax MpoCTPaHCTBA U BPEMEHH: B CBSI-
31 C U3MEHEHHEM COLUATIBHO-I)KOHOMUYECKHX U KYJIBTYPHBIX YCIOBUH KU3HU
MEHSIETCSI XapaKTep IPaBOBOTO PETYIMPOBAHHMS 00IECTBEHHBIMH ITPOLIecca-
MH OT 4aCTHOIIPABOBOTO PEryJUPOBAHUS HA YPOBHE BHYTPHCEMEHHBIX OT-
HOIIEHUH 70 MEXTYHapOIHO-IIPAaBOBOTO PETyIMPOBAHUS OTHOIICHUH MEX-
Iy CTpaHaMH U TPYIIaMH CTpaH. B pesynsraTe JOMKHA MOTYyYUTHCS TEO-
PHsL, IO3BOJIAIONIAS HE TOJIBKO OOBSACHSTH, HO M IIPEABHUICTH CYIIECTBEHHBIC
TpaHc(OpMaLUH B IIPaBe BO BCEX MacIiTabax BHYTPU Kax O [IUBUIN3ALNN
1 MIPAaBOBOW KyJBTYpPBI M B IPOCTPAHCTBE PA3IMYHBIX IMBUIN3ANNI U TIpa-
BOBBIX KyJbTYp. «PaccMoTpeHne Mupa Kak CHCTEMBI B3aMO/IEHCTBYIOIINX
1 B3aUMONPOHHUKAIOUINX KYJIBTYP aKTYyaJIM3UpPYeT MPOOIEeMy UX THUIIOIOTHA
7 COCYIIECTBOBAHMS IMBWIN3AIMK C PA3IMYHBIMU KyJIbTYPHBIMU HICHTH-
(PMKaIMOHHBIMU KOJIaMI.

Kak ormeuaer A. B. IlomnsikoB, «1paBo — siBIIEHHE MHOTO0OOpa3HOE, 110-
midoHnYecKoe, CyIIecTByolIee B pa3HbIX (hopMax u Buaax. OHO MPOHU3bI-
BacT Bce Cephl KU3HENESATEIBHOCTH 00IIECTBa, U JIHIIb MaJeHbKas 4acTh
THUTaHTCKOTO MPAaBOBOTO “aiicOepra’ HAXOAWTCS HA BUY TOCYJapCTBa U aK-
THUBHO KOHTPOJIUPYETCS UM, HO 3Ta YacCTh SBJSETCA U Haubosee BayKHOM s
HOPMaJILHOTO CYIIECTBOBaHUs oOiiecTBa». Hanbonee BaxkHOE, HO HE €I1H-
cTBeHHOE. J[a — 3TO CyTh, UTOT, «IIJIO MpaBa B IIEJIOM, HO KaK HEBO3MOX-
HO TOJBKO TO SI0JIOKY MOHSTH, 9TO COOOW MPEACTABIACT SOMOHS B IIEJIOM,
TaK ¥ 10 UCKIIOYUTEIHHO (OPMAIbHBIM IOCYJapCTBEHHO-TIPABOBBIM (hEHO-
MEHaM HEBO3MOKHO IOHSTH CYIIECTBO Npasa B 1esoM. JI. @puaman nosic-
HSET: «“TIpaB0”” — CJIOBO JJISI ©KEHEBHOTO YIIOTPEOJICHHNS, 9aCTh Pa3roBOp-
Horo cioBapsi. Ho oHo nMeeT OoIIbIIoe KOJMYeCcTBO 3HAUCHUH, XPYTIKHX, KaK
CTEKJIO, HEyCTOMUMBBIX, KaK MBUIbHBII ITy3bIPb, HEYJIOBUMBIX, Kak Bpems. He-
BO3MOKHO TOBOPHUTH O TOYHOM 3HAYEHUH CJIOBA “IpaBo’”’, KaK eciu OBl Ipa-
BO OBIJIO KOHKPETHBIM 0OBEKTOM B OKPY’KaIOILIEM HAC MUPE, YEM-TO, YTO MBI
OBl MOIVIM ITOTPOraTh, KaK CTYJI WM co0aky». [IpaBo HEBO3ZMOKHO MOHSTH
HE TOJILKO 0€3 ero MHOTOYHCIICHHBIX BOILIOIICHUH, HO U 0€3 TOM IOYBHI, OT-
KyZa OHO «IIPOM3PACTACT», B KAKOM OKPYKCHUI» OHO JKUBET M Pa3BUBACT-
Csl — TO €CTh 0€3 eT0 cpeaIbl, 0€3 TOro «KYIBTYPHOTO CIIOSD, KOTOPBIH IIpaBo
XapaKTEPU3YET, XOIOM Pa3BUTHS KOTOPHIX 00YCIOBICHBI BCE TOCYJaPCTBEH-
HO-TIPABOBBIE SBJICHMUSL.

JItoOble IepeMeHbl B OOILIECTBEHHOM JKU3HU JIOJIKHBI BBI3PETh, OBITH
CBOEBpPEMEHHBIMU. B IepByIo ouepeap 3To KacaeTcs ToCyJapCTBEHHO-TIPa-
BOBBIX (heHOMEHOB. Tak, cormacHo Teopuu T. CKOYIIOI, COnnaIbHbEIE PEBO-
JFOIIMH — 3TO KOMILIEKCHBIH ()eHOMEH, 1O/l KOTOPBIH MO/ Jal0T CUNTaH-



K. E. Curanos 65

HBbIe UCTOpHUeckue ciydan. CoIralbHbIe PEBOTIOIIMH — 3TO HE MATESKHU
1 BOCCTaHUA (HET CTPYKTYPHBIX U3MEHEHHUH TOCyIapcTBa), HE MOTUTHYIC-
CKHE PEBONIFOIHH (HET MPEBPAIICHUN CONMANBHBIX CTPYKTYp), HE UHIY-
CTPHAJIEHBIC PEBONIIONHA (HET OBICTPBIX MOITHTUKO-CTPYKTYPHBIX HU3MEHE-
Hu). J{oMKHBI OBITH CHCTBUTEIHHOE H3MCHEHUE BCEX TTAPAMETPOB KU3HU
0011ecTBa, BCEMEPHBIH €ro Mepexoj] Ha COBEPIICHHO HOBBIM YPOBEHb pa3-
BUTHSA. «B KaXJ0il NOJUTUYECKON KyJIbTYype YCTOWUUBBIC ITOJIUTUYECKUE
CTEPEOTHIIBI, (HOPMHUPYIOIIHECS B XOJC MPOIecca UBUIN3AIINHN, B KOHEY-
HOM UTOT€ OIIPENEISIOTCS CYIECTBYIOIMMHU B JAHHOH KYJIBTYpPE BBICIIUMU
LHEHHOCTSIMU. VX COBOKYITHOCTh M 00pasyer crieruduyeckuii kapkac, Ko-
TOPBIA XapaKTepPH3yeTcsl KOJIOCCATbHBIM 3aI1aCcOM HCTOPUIECKON CTaOMIIb-
HOCTH U TIPOYHOCTH. DTOT (EHOMEH OOBACHSIET OAWH U3 MapajoKCOB CO-
IUATBHBIX PEBOTIONMI. OHHU BRIBOIAT O0IIECTBO Ha HOBBIH HCTOPUYECKUN
BUTOK TOJIBKO B TOM CJIy4ae, €CJIH B €ro HeJApax co3peia HoBas MOJIUTHYE-
cKas cyOKyNnbTypa, KOTOpast 3aHHUMAET BITOCIICACTBUH TOMHHHUPYIOIIEE TI0-
JIOX)KEeHHE B o0IIecTBe. Eciu 3TOro He MPOMCXOIUT, TO Pa30pBaBIIASCS CO-
[HaTbHAasl TKAHb COOMPACTCS BHOBD B IIPEKHEM WIIH MTOYTH MIPEIKHEM BHIIE,
OTTOprasi HeyKpEIHUBIIHECS. HOBbIC CyOKYIBTYPBl M BOCCTaHABIUBAs Tpa-
JIUIUOHHBIN [ICHHOCTHBIN KapKac. BeICIIne IEHHOCTH, TAKKMM 00pa3oM, siB-
JISIIOTCSI CTEPKHEM IIMBUIIM3AIIMOHHOM mapanurmel. Ha ux nepudepun to-
puTcs Oyayinast HICTOpHs, 3apOXKIAI0TCA HOBBIC IIEHHOCTH U CYOKYIBTYPHI,
KOTOPbIE HAUMHAIOT 3aMeIlaTh, BBITECHSTh WK TPAHC(HOPMUPOBATH JOMH-
HaHTHYIO CTPYKTypy. Eciu 3TOT mpouecc 3aBepiiaercs yCIeIHo, TO OT-
KpBIBACTCS HOBAS IMAPaIUTMa. DTO UCKITIOYUTEIHHO PEIKOE IBIICHHE, Yalle
BCETO TMPOMCXOANT JIUITh CMEHA TPABAIINX 3T, ITyOMHHBIC N3MECHEHUS,
KOTOPBIE CIIY4alOTCsl KaK Pe3yJIbTaT TaK Ha3bIBAEMbIX PEBOJIOLMMA, COBEP-
AIOTCS B UCKIIIOUUTENbHBIX CIIydasix.

«KynpTyposornueckass METOJIOIOTHSI OTHOCUTCSI K METOJOIOTHsIM, 00e-
CIIEUMBAIOIIMM TIOJTY4YEHHE 3HAHUN O MpaBe U TOCYIapCTBE B €ro KOHKPET-
HocTH. OTHAKO 0OCOOEHHOCTBIO JAHHOW METOIOJIOTHH SIBIISICTCSI TO, YTO M-
MUPUYECKUN MaTepuall, Ha ONEPUPOBAHUU KOTOPHIM OHA MOCTPOEHA, MPH-
JIaeT MOJIy4aeMOMY 3HaHHUIO COJEPKATeTbHOCTh HEAMITUPUIECKOTO YPOBHS
(3HaKOBOTO MO CBOEH Mpupoje)». Bompoc o Tom, kKakum 00pa3oM MOHHU-
MaTh MPaBO U TOCYIAPCTBO 4epe3 (heHOMEHBI KyJIbTYpPbl, HE TaK HOB, KaK
mopoii mpezacrasusercs. [IpaBoBas KynsTypa eCTh IpaBoBas cpena oouTa-
HUS JIIOIEH, CYILIECTBEHHAsl COCTABIISIONIAasl JyXOBHOCTH TOM MM MHOM LM-
BIJIM3AIINH, OTIPENIEIISIONIAs YCIOBHS OBITHS 0o0IIecTBa. MEHTanbHOCTH TOH
WM WHOH IMBWIN3ANNAN, IPOCTPAHCTBEHHO-BpEMEHHOE BOCIIPHUITHE MHU-
pa, GopMBI COOCTBEHHOCTH, THIT IIMBHJIM3AIMY BBIPaKCHBI HE TOJIBKO B Ca-
MUX (PCHOMCHAX MaTePHAaIbHOMN U JTyXOBHOW KYJIBTYPBI, HO M B CIIOCO0AaX MX
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HHTEPIPETalUH, B ClI0cO0aX NPOYTEHHS Ha Pa3sHbIX HCTOPHYECKUX dTarax
pa3BUTHS OOIIECTBA.

KoneuHo, nyxoBHast KyJabTypa o0IIecTBa ecTh (PeHOMEH COOCTBEHHOTO
WHTEJUIEKTYaJIbHOTO Pa3BHUTHsL, HO MPEXKJE BCETrO 3TO OTPAKEHHUE TOTO Ma-
TEpUAILHOTO, TPOM3BO/ICTBEHHO-TEXHOJIIOTHYECKOT0 0a3uca, KOTOPHIH U co-
CTaBJISICT CYIIECTBO KaX/I0M IIMBUIIM3ALMH. BayKHO MMOHSATH, KaK 3a COBPEMEH-
HBIM [TPaBOBBIM Pa3HOOOpa3neM, 3a OOMINEM MIPABOBBIX apTe(haKTOB YBHIECTh
MO/ITMHHBIE OCHOBAHUSI, IPUYMHBI BOSHUKHOBEHHSI HACTOSIIMX M YIIEIINX
MPaBOBBIX (DEHOMEHOB.

KysbTryponornueckast METOLOJIOTHS TT03BOJISIET BCKPBITH ONPEAEIICHHBIH
«IUTacT» CyLIECTBa NPOOIEMbI — YBUIETh «MHp IPaBay TOH WIIM HHOM LHU-
BIJIM3ALIMH B «3PHMBIX», Y3HABAEMBIX, 110 KpaliHel Mepe HHTEIIeKTyaIbHOM
9nHUTOM, 00pasax. bomee Toro, TpaHCIALMS paBa B IPOCTPAHCTBE, BPEMEHH
U COLMAJBHOM JBM)KCHUH, €T0 MEKIIOKOJICHHAs: TPAHCMHUCCHS OCYIIECTBIIS-
FOTCSI TIPEXK/IE BCETO MOCPEACTBOM I'OCIIOJICTBYIONIEH B O0IIECTBE KYJIBTYPBI
1 €€ OCHOBOIIOJIAralomnX (PEHOMEHOB.

B. H. Cupoposa,

doyenm ragheopvr ompacneti npasa CII61I'YII, kanouoam opuouieckux Hayx

NMPABO U PEJIUTUS: LLEPKOBHbIE U KAHOHUYECKWUE LLEHHOCTU
KAK MPOBJIEMA IPAXXJAHCKOIO 3AKOHOOATEJ/IbCTBA
(Ha npumepe KoHKpeTHOro Aena 06 ucTpe6oBaHUMN KyNbTOBbIX LIEHHOCTEN
13 BNaAeHusl PeIMrmo3HON opraHu3aLuum)

B3anmocBa3p MeXy HOpMaMu IpaBa ¥ HOPMaMU PEITUTHH OOJIee CII0XK-
Ha, YeM B3aUMOCBSI3b C(hep MOPAIH U CONNAIBHBIX CONIAIICHUN. AHATN3H-
pyemoe JIeTo sIBIsieTcs: OecrpeleIeHTHBIM MPUMEPOM U3 CyIeOHON TpaKTu-
ku. He BoaBasick B mopoOHOCTH, HEOOXOANMO OTMETHTH, YTO CYTh CHOpPA
CBOZIUTCS K TOMY, YTO TEPPUTOPHAIBbHBIN opraH PocumMymiecTa uctpedyer
MoIIH (KOCTHBIE OCTaHKH) CBATBIX Y PEIMTHO3HOM OpraHn3aiuu, Orpeaessis
UX KaKk MMYIIECTBO, OTHOCsIIEeecs K (eepalbHOi cCOOCTBEHHOCTH U SIBJISI-
foleecs: OOIeKYIbTYPHOM IEHHOCTBIO.

J11st npaBUIILHOTO Pa3pelieHus YKa3aHHOTO CIopa HEOOXOIMMO HaJIH4YKe
CIIeLIMaJIbHbIX HO3HaHHﬁ, B YaCTHOCTH Ha3HAUYEHHE KOMILJIEKCHOMN peanruo-
BE/IYECKO-KYJIBTYPOJIOTMUYECKON IKCIEPTU3HI, 3aKIIOYEHUE KOTOPOW MOIJIO
Obl yKa3aTb Ha WHIUBHIYaJIbHO-ONPEICICHHBIEC MPU3HAKH KOCTHBIX OCTaH-
KOB (MOIIEH), a TaKKe PEIINTh BOIPOC 00 OTHECEHWH MX COOTBETCTBEHHO
K 00BEKTaM OOMIEKYIBTYPHBIX IICHHOCTEH MM K 00BEKTaM KYJIBTOBBIX I[CH-
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HOCTEH PeJIMTNO3HOTO Xapakrepa. IIpencTaBuTesnsiM OTBETYNKOB Cy/l OTKa-
3aJ1 B Y/IOBJIETBOPEHHH XO/IaTaliCTBA O HA3HAYCHUH YKAa3aHHOM KCIEPTU3BI.

B mporecce mpoBeaeHUs] CHCTEMHOTO aHaIN3a COBPEMEHHOM Tpax/iaH-
CKO-TIPAaBOBOH JIOKTPHHBI, ACHCTBYIOIIETO 3aKOHOJATEIbCTBA, IPABOIIPH-
MEHHUTEIILHON M CyneOHON MPaKTHKH, a TaKkKe HOPM KaHOHWYECKOTo IpaBa
U MaTepuaJioB JieJa aBTOPOM ObUT BBISIBJICH Psijl CEPhE3HBIX MaTepHaIbHO-
MIPABOBBIX U MPOLECCYaTbHO-IPABOBBIX NMPOOJIEM, CBI3aHHBIX C IPAXKAAH-
CKO-ITPaBOBBIM 000POTOM LIEPKOBHBIX M KAHOHMYECKHX LIEeHHOCTEeH. B pam-
Kax JTAHHBIX T€3HCOB MPEACTABIACTCS BO3MOKHBIM 0003HAUNTH JIMIITH HEKO-
TOPBIE U3 AKTYaJIbHBIX IIPOOIIEM.

Ipobnema pacuwupumensrozo moaxosanus cm. 128 I'pasxcoanckozo xo-
oexca P® «Obvexmol epasxcoanckux npasy. JJOKTpuHA, TIPaBOIIPUMEHHUTEb-
Hast 1 cyneOHast MPAaKTHKA JAI0T 3TOH CTaThe PACIIMPHUTEILHOE TOJIKOBAHHE.
OpHOW W3 MPUYXH 3TOTO SBISETCS BKIIOYEHHE 3aKOHO/ATENIEM B MOHSITHE
BEIIM TEPMHUHA «MHOE MMYIIECTBO», B TOM YHCIIE «UMYIIECTBEHHBIC Ipa-
Ba», YTO JIOITYCKACT NPABOBYIO HEOIPEICICHHOCTh B IPaBOIPUMEHHUTEb-
HOH ¥ cynebHol npakTuke. Tak, B 1. 128 'K P® BbInenens! ueTsipe Tpym-
bl 00BEKTOB, a B JOKTPUHE — IIECTh IPyMIL. | pask1aHCKO-IIpaBOBas TOKTPU-
Ha, pacupuTenbHO TPakTys cT. 128 'K PD, uckitouaet «MHOE UMYIIECTBOY
13 MOHATHUS «BEIIN» U BBIIEISIET €ro B KA4eCTBE CaMOCTOSTEIFHON TPYIIIBI
00BEKTOB IPpaXIaHCKUX MPAB HAPABHE C «BEIIAMI.

IIpobaema npasooii neonpedereHHocmu 6 6ONPoce 0 MOM, COOMEeN-
cmeyem au cm. 128 I'K P® Koncmumyyuu Poccutickoii @edepayuu. O0-
IIETIPABOBON KPUTEPUIT ONPEAEICHHOCTH, ICHOCTH, HEABYCMBICIEHHOCTH
IIPABOBON HOPMBI BBITEKACT W3 KOHCTHUTYIHOHHOTO MPUHIIWIIA PAaBEHCTBA
BCEX MePeJT 3aKOHOM M CYJIOM; U3 KOHCTHTYIIHOHHBIX ITPUHINIIOB PaBEHCTBA
u cripaBe/UIMBOCTH. TpeOoBaHMe IPaBOBOM OITPE/ICICHHOCTH 00pa3yeT «OIHH
13 OCHOBOIIOJIAralONIMX ACTIEKTOB IIPUHIIMIIA BEPXOBEHCTBA IIPABay.

Cornacho ct. 14 Korcrurynuu P® 1993 rona (c yuetom rnornpaBok, BHe-
ceHHbIX 3akoHaMu PD o monpaskax k Koncrutymuu PO or 30 nexabdpst 2008 1.
Ne 6-0K3, ot 30 nexadps 2008 . Ne 7-OK3, ot 5 dpeBpaiist 2014 . Ne 2-DK3,
otr 21 mtonsa 2014 1. Ne 11-DK3), «1. Poccuiickass ®@eneparyst — CBETCKOE
rocynapctBo. Hukakast penurus He MOJKET YCTaHABIMBAaThCA B KaU€CTBE I0-
CyIapCTBEHHOH WK 00s3aTeNbHO. 2. Penmurno3nsle 00beAMHEHHS OTAEe-
HBI OT TOCY/IapCTBa M PABHBI Iiepe]] 3aKOHOM». OJTHAKO «OTAEIEHHbIE OT I0-
CyIapCTBa» PEJIMTHO3HBIC OPTaHU3alNH BKIIOYEHB! 3aKOHOJATENEM B L. 4
I'K PO B kauecTBe CyOBEKTOB TPasKIAHCKOTO MPaBa, IIOATOMY B MaTepHajax
cyneOHo pakTuky Beicmmii ApOuTpaxuslii cyn Poccuiickoit @enepannu
TIPE/ANUCHIBACT CY/IECOHBIM NPHCTaBAM-HCIIOIHUTEISIM B CIydae HEOOXOIH-
MOCTH OOpaIlleHHs] B3bICKAHUS HAa UMYIIECTBO PEIMTHO3HBIX OpraHu3annui



68 MpaBo ¥ rocyaapcTBO: UCTOPUS U TEOpHs

«CaMOCTOSITEJIHO B KaXKJJOM KOHKPETHOM CIIydae pemaTb BOIPoc 00 OTHe-
CCHMH ATOTO UMYILECTBA K PEJIMTHO3HOMY HMYIIECTBY OOTOCTYK€OHOTO Ha-
3HAYCHMS], UCXOSI 3 €ro (PyHKINOHAIBHBIX MPU3HAKOB U (DAKTHYECKOTO HC-
TI0JIb30BAHUS.

[To cytn, onpenenennem BAC P® ot 13 anpest 2010 rona Ne BAC-3811/10
MPUCTaBaM-UCIIOJIHUTEIISIM IPEATHCHIBACTCS IPUMEHSTh 110 aHAJIOTHH 3aK0-
Ha HOPMBI IIEPKOBHOTO (KAHOHUYECKOT'0) MpaBa, YTO MPOTUBOPEUHUT CT. 14
Koncturynnu P® u co3naet HeonpeaeaeHHOCTh B BOIIPOCE O TOM, COOTBET-
ctByeT Jiu cT. 128 'K P® Konctutynuu PO.

IIpobnema epasicoancro-npasosou Kiaccupurayuu yepkogHo2o umyuje-
cmea. VIcKImrounTenbHOe 3HaYeHNE AT Ka9eCTBa MPaykIaHCKO-TIPABOBOTO pe-
TYIHPOBaHMSI 000pOTa IEPKOBHBIX IEHHOCTEH UMEET TOT (haKT, 4TO B KAHO-
HUYECKOM IIPaBe IIEPKOBHOE MMYIIECTBO HPUHATO PA3ZCISATh Ha BEIIN CBSI-
IIeHHBIE (Tes sacrae) M Belu LepkoBHbIE. [IpencraBisiercss MpaBUIIbHBIM
OTPAaHUYHThH B IPAKAAHCKOM 000POTE MMYIIECTBO, CIy)Kalllee EPKOBHBIM
1essiM (BELIM LIEPKOBHBIE), U MOJHOCTHIO U3BSTh U3 IPAXKIAHCKO-TIPABOBO-
ro 000poTa CBAIIEHHBIE U OCBSIIIEHHBIE Bely, BHecs B | K PO cooTBercTBy-
IOII1E U3MEHEHUS.

IIpobrema onpedenenus epaxrcoancKo-nPago6o20 pexrcuma Mouyell.
B neficTByromeM poccuiicCKOM 3aKOHOAATENIBCTBE FOPUAUKO-TEXHUUECKH OT-
cyTcTBYeT (hopMasibHasi MPaBoOBasi HOpMa, KoTopasi Obl yKa3bIBasla Ha MPH-
Ha/JISKHOCTh MOIIEH K 00beKTaM (B TOM YHCIIE BEIlaM, UMYIIECTBY), 000-
POT KOTOPBIX perynupyercs rocygapctsoM. OHaKo JOKTPHHA, TPABOIIPUME-
HUTENbHAs U CyAcOHas MPAKTHKA HE MCKIIIOYAI0T BO3MOKHOCTh OTHECEHHMS
MOIIEH K «MHOMY MMYIIECTBY» (BEIlaM) M COOTBETCTBEHHO K OOBEKTAM
rpaxnaHckux mpas (cT. 128 'K P®) ¢ HeocHOBaTeIbHBIM TPEI0CTABICHH-
€M 3aMHTEPECOBAHHBIM JINIIAM TIpaBa MPEIbsBICHIS BUHIUKAMOHHOTO HC-
Ka Ha MX U3BSITHE «HM3 UY>KOr0 HE3aKOHHOTO BiajeHus». IIpencrasisercs,
YTO 110 OCHOBAHMSIM IOPUANYECKOHN JIOTUKH M HOpMaM (hOPMaIbHOTO TpaBa
MOIIIY HE SIBJISIOTCSI UMYIIECTBOM, HE OTHOCSTCS K 00BbEKTaM I'PaskIaHCKHX
IpaB, B TOM YHUCJIE BelaM, He UIMEIOT UMYIIIECTBEHHO-CTOMMOCTHOI Xapak-
TEPUCTHUKH, a ABISAIOTCA KOCTHBIMU OCTaHKaMH CyOBEKTOB (paHee KHMBIIHX
(U3NUECKUX JTHII).

ITo HOpMaM LEpPKOBHOTO (KAHOHWYECKOI'0) TpaBa K MOIIAaM HEIPUMEHH-
Ma 3KOHOMHUECKas (MMYII[eCTBEHHO-CTOMMOCTHAsI) XapaKTepUCTHKa. Mommu
HE UMEIOT CTOMMOCTH M HE YUUTHIBAIOTCS HU Ha OanaHce, HI Ha 3a0aJlaHCco-
BOM Y4€Te PEIMIMO3HBIX OpPraHu3alni.

Ananus npaBoBbix HOpM DenepanbHoro 3akoHa PO ot 12 ssuBaps 1996 ro-
nma Ne 8-@3 (pen. Ot 28 uronst 2012 1) «O morpedeHN: 1 TOXOPOHHOM Jie-
JIe» TaKKe MO3BOJIAET CIeNaTh BBIBOJ O TOM, YTO YMEPIIUE U X OCTAHKU
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HE MOTYT OBITh HU OOBEKTaMH TPasKIAHCKOTO MpaBa (BelaMu, UMYIIECTBOM),
HU 00bEKTaMH IPaXXJaHCKUX TPaBOOTHOIICHUH.

W3nokeHHOE BBIIIE MTO3BOJISIET C/IENATh CIIEAYIOIINE BBIBO/IBI:

1) mocTaHOBJICHHS CY/IOB IO aHAIU3UPYEMOMY Jeily 00 ncTpeOoBaHUN
KaHOHWYECKUX IIEHHOCTEHl (MOIIeit) U3 BllaJIeHUs] PETUTHO3HOM OpraHu3aliii
SIBJISIFOTCSI HE3aKOHHBIMU, HEOOOCHOBaHHBIMH, HECTIPABEJIMBBIMU U MOJ|IC-
KaT OTMEHE;

2) KOCTHBIE OCTaHKH YelIOBEKa, B TOM YMCIIE MOIIH PaHEe KUBIINX JIIO-
Jieit ((pu3nvIecKux Jul, CyObeKTOB), HE MOTYT ObITh OOBEKTaMH IPasKIaHCKUX
mpaB (BEIb0, UMYIIIECTBOM);

3) KOCTHBIE OCTAHKH XKHUBOTHBIX (0OBEKTOB IPaKJaHCKHUX MIPaB, NMYIIle-
ctBa — cT. 137 'K P®) mpomomxkarot ocTaBaThCst 00beKTaMH (MMYIIIECTBOM)
U TIOCIIE UX CMEPTH;

4) daxTnieckoe M IOPUINUECKOE CMEIICHHE MPABOBOTO PEXMMA STHX
MPEIMETOB OBITHSI: KOCTHBIX OCTAaHKOB 4YellOBeKa (OBIBIIEro CyOBEKTa)
1 KOCTHBIX OCT@HKOB XMBOTHOTO (OBIBIIIETO 00BEKTa) — HEOITyCTHMO, He-
3aKOHHO, HEKOHCTUTYIIMOHHO, OE€3HPABCTBEHHO U HAXOJHUTCS 32 MpejesiaMu
MIOHUMaHHS «100pa U CIPaBEIIIMBOCTHY, TPOBO3IAIEHHbIMU B [IpeamOy-
ne Koncrutynuu PO;

5) Amnst ycTpaHeHHs] OTMEUEHHBIX IPo0IeM HE0OXOJMMO BHECTH COOTBET-
cTByomue n3mMeHenust B ¢T. 128 u 123.28 'K PO, a taxxe B HHBIE CTIEIH-
aJIbHbIE HOPMATHUBHBIC AKTHI.

A. B. CtpemoyxoB,
npogheccop kageopvl ompacnei npasa CII6I'VII, dokmop 1opuduueckux Hayx,
nouemuwlil pabomHUK BblCULe20 NPOPECCUOHANbHO20 0OpazosaHus PO

®UI0CODPCKO-MPABOBbIE XAPAKTEPUCTUKH
OCHOBHbIX MPAB YEJIOBEKA KAK IBJIEHUE KYJIbTYPbI

Teopust OCHOBHBIX MPaB YeJIOBEKa, KaK W O0MIasi TCOpHs MpaBa, UMEET
CBOHM XapaKTePUCTUKU. Ecin XapaKkTepuCcTHKH MpaBa Kak cepbl 00IIeCTBCH-
HOTO CO3HAHMS M KYJIBTYPBI JOCTaTOYHO TTOJIHO pa3padoTaHbl IOpHANYECKON
HayKOM, TO O IOHSITUH U COZIEPYKAHUH XapaKTEPUCTUK OCHOBHBIX IPAB Yelio-
BEKa 3TOT0 CKasaTh Helb3sl. Lleb HacTosel cTaTbu — 3a0CTPUTh BHUMa-
HUE I0PUCTOB-UCCIIE0BATENEH Ha ’TOM 0OCTOSITENbCTBE.

Hayxka 3Haer Takue xapakTepUCTHKH, KaK CBOMCTBa, KAUY€CTBO, MPU3HA-
Kk# (4epThl). Bce OHM ABISIOTCS MIIOAOM KYJIBTYpPhI O0IIECTBa, COIHATBHON
IpyIIibl, yueHoro. B ¢unocodun kareropuu «kadectBo» U «CBOUCTBO» —
IpeBHeHmIE QrI0CcOPCKUE KaTeTOPHH.
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«KauectBo, — nuiet A. @. HazapeHko, — 3TO BHyTPEHHSs1, CYLIECTBEH-
Hasl ONPEAEICHHOCTh IPEIMETOB, NMPEACTABIIONasi co00H €INHCTBO €ro
Ba)KHEHIIMX (CYIIECTBEHHBIX) CBOMCTB M BBIPAXKAIOIIasi €T0 OCHOBHBIE OT-
JMYMS OT BCEX APYTMX MPEIMETOB U sSIBJICHUH. B xauecTBe, TakuM 00pa3oMm,
BOIUIOIIEHA HEPa3phIBHAS CBSI3b BCEX OCHOBHBIX CBOMCTB IpeaMeTa». Bax-
HBIM MOMEHTOM KauyecTBa SBJSETCS HEKOTOpas IEJIOCTHOCTh, OMPEICIIECH-
HOCTB ITPEMETA, TOKIESCTBEHHAS C €T0 OBITHEM: TEPSs CBOE KaUueCTBO, IIPe/i-
MET NEPECTACT OBITh TEM, UEM OH SABJISACTCA. KauecTtBo mpeamMeTa, Kak rmpaBu-
JI0, HE CBOAMTCS K OTJIENBHBIM €To CBoWcTBaM. KauecTBo mpaB CTOUT BHIIIE,
YeM CBOMCTBO, 1 COOTHOCHUTCS C HUM KaK II€JI0€ U 4acTb.

[IpuBeneHHbIC BBIIE TOUKH 3peHUs cymecTBeHHO oboratui C. C. Anek-
ceeB. OH mosmarai, 4To Ka4ecTBO — 3TO BHYTPEHHSSA, OPTaHUYECKast 0Co-
OEHHOCTH IpaBa KaK COIMAIBHOTO 00pa30BaHMs, a CBOWCTBO — BHEIIHEE
€ro NposIBJICHUE B Iporiecce (pyHKIMOHNpOoBaHUs npas. [1o MHeHMIO aBTODA,
KaueCTBOM MJIM CYIIECTBEHHOI BHYTPEHHEH ONpPENEIEHHOCTHI0 OCHOBHOTO
IpaBa SIBJISICTCS BO3MOYKHOCTD YelloBeKa 00J1ajaTh )KU3HECHHO BaYKHBIM JUIS
Hero Onarom. biaro — 3To npenmer nim siBieHKe, yIOBIETBOPSIOLIEE OTIpe-
JICTICHHYIO YeJIOBEUECKYIO MOTPEOHOCTh, OTBEYAIOIIEE HHTEpEcaM | IIEJIsIM
yesioBeKka. be3 BO3MOXKHOCTH YJIOBJIETBOPSTH Kakoe-IM00 0J1aro HeT OCHOB-
Horo npasa yenoseka. JI. /1. BoeBoguH cunrai, 4To BO3MOXHOCTb — 3TO TO,
YTO IIPU HAJTMYUH ONIPEACIICHHBIX yCJ'IOBI/II‘/’I MOXKCET ITPEBPATHUTHCA B }IeﬁCTBH-
TENBHOCTb. «DTO CBOMCTBO BO3MOXKHOCTH B ITOJTHOM MEpe IPUCYILE BCEM 3a-
nucaHHbIM B KOHCTUTYIIMYM 1 3aKOHAX IpaBaM M CBOOOIAM JTHYHOCTIY. Ye-
JIOBEK MOYKET PACTIOPSIKATHCS 3aKIFOYEHHOM B TPaBe BOZMO>KHOCTBIO, OITHpa-
sICh Ha aKTHBHOE COAEHCTBHE TOCY/IapPCTBEHHBIX OPTaHOB M OOIIECTBEHHBIX
o0beMHeHNH. BO3MOXHOCTD 0011a1aTh CONMAILHBIMA OJlaraMy IpeAroa-
raeT ¥ BO3MOXKHOCTbH TPeOOBaTh COJCHCTBHS B pean3anil OCHOBHOTO TIpa-
Ba, TOMOIIIY ¥ HEBMEILIATEJILCTBA JIPYTHX JIHII.

[Tox cBoticTBoM B (rocoduu 0OBIYHO ITOHUMAIOT TaKyl0 KaTeropHIO, KO-
TOpasi 0TOOPAXKaeT TO, YTO XaPAKTEPH3YeT KaKyI0-IMOO CTOPOHY IpeaMeTa
1 YTO BBISABJICHO BO B3aUMOOTHOIICHUU AaHHOTO MPEAMETA C APYTUMHU ITPE/I-
MeTaMH WM siBIeHUsIMH. Kareropust «CBOMCTBO» 001aaeT CriocCOOHOCTHIO
O6Hapy)KI/IBaTI) T€ WX UHBIC CTOPOHBI B OTHOHICHUAX C IPYTUMU ITPEAMETA-
Mu u sBreHusMu. [1o Teremto, Bemp o0magaeT CBORCTBAMH, KOTOPBIE Xapak-
TEPHU3YIOT €€ OIPEEICHHBIE OTHOIIECHHS C JPYTHMH BEIAMH.

OOmee MexTy KaueCTBOM M CBOWCTBOM OCHOBHBIX IPaB 3aKIFOYACTCS
B TOM, YTO CBOIMCTBO MOXKET BBICTYIATh B POJIM KayecTBa (KaueCTBEHHOTO
MIpH3HAKa), TO €CTh Ka9eCTBO — KaTeropus Oosee MIMpoKast, BKIIOYAOIast
B ce0s 1 cBOMCTBO. KauecTBo 1paB He sIBIsIETCst MX CBOWCTBOM. M3yuenne oT-
JICJIbHBIX CBOMCTB MPEIMETOB CIYKUT CTYIIEHbKOHN K MO3HAHUIO X KAYECTB.
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Taknum 006pa3oMm, CBOHCTBO OCHOBHOTO TpaBa 4eJI0BEKAa — 3TO BHEIIHSSA
CTOPOHA CYIIHOCTHOTO Ka4eCTBa IpaBa YelI0BEKa, KOTOpasi IPOSIBIIETCA B €T0
B3aMMOOTHOILICHHUSX C TOCYIapCTBOM M IPYT'MMH cyObeKTaMu rpasa. CBoM-
CTBO OCHOBHBIX IIPAB UEJIOBEKA HE BOSHUKAET U3 UX OTHOLLEHUH C APYTrHMU
cyOBbEeKTaMHM TpaBa, a JIMIIb 0OHAPY)KUBAETCSl B TAKMX OTHOLIEHUsX. Vccie-
JoBaHue (GHI0cOo(CKO-IOPUANIECKON U TIPABOBOW JIUTEPATYPhI TTO3BOJIHIIO
K CBOMCTBaM OCHOBHBIX ITPaB Y€JIOBEKa OTHECTH HauOoJiee IEHHbIE C TOUKU
3peHMs UX MPAKTHUYECKOTO MPHIOKEHUS CBONCTBA: IPUPOXKIACHHOCTD, HEOT-
4y’KJaeMOCTb, BEPXOBEHCTBO, IPSIMOE ACHCTBHE, BCEOOITHOCTH M PAaBEHCTBO.

Kaxxnoe cBoiicTBO obnanaer npuzHakamu. Moo, kak nucan lerens, oT-
YETJINBOE TIOHATHE — 3TO TAKOE MOHATHE, IIPU3HAKNA KOTOPOTO MOTYT OBITh
ykasassl. [Toatomy C. 1. OkKeroB 01HO3HAYHO XaPAKTEPU3YET MPU3HAK KaK
MOKa3arelb, MPUMETY, 3HaK, 10 KOTOPBIM MOYKHO Y3HAaTbh, ONPEAEIUTH YTO-
HUOYB.

Tak, HanpuMep, aBTOpP CUUTAET, YTO COAEPIKaHHE TAKOTO CBOMCTBA, KaK
IpsIMOE JIEMCTBUE OCHOBHBIX IIPAB, MOXKHO PACKPBITh UEPe3 CIEAYIOIINE €r0
MIPU3HAKH: OTCYTCTBHE HEOOXOANMOCTH IOTydaTh pa3pelieHre Ha IoIb30Ba-
HUE YEJIOBEKOM CBOMMH IIpaBaMH ¥ CBOOOIaMHU; TPABOMEPHOCTH OBEIICHHUS
YeJI0BEKa, €CII OH PYKOBOJCTBYETCS IpaBaMU M CBOOOJaMH, 3aKPEIIIICHHBI-
mu B Korcturyun P®; HenpepbIBHOCTH A€HCTBUSI OCHOBHBIX IIPaB M CBOOOIT
YeI0BEeKa, HEBO3MOKHOCTh MX MCTIOJIb30BaHMS 10 KOHIA OJHOKPATHBIM ITpe-
TBOPEHUEM B KH3Hb M HEKOTOpBIE ipyrHe. Cle0BaTeNbHO, SBISAACH KOMIIO-
HEHTOM CBOICTBa OCHOBHOTO IIPaBa, IIPH3HAK BBICTYMAET KaK HanboJiee KOH-
KPETHOE MPOSIBIEHUE YACTU €TO COAEPIKAHMS.

J1. A. Txabucumosa,
3amecmumens Oupekmopa no nayurou pabome IOpuouveckozo uncmumyma
IIsmuzopckozo 2ocydapcmeeHHo2o yHugepcumema, OOKmMop puOUIecKux Hayk, npogeccop

B3AMMOJENCTBUE FOCYAAPCTBA U UHCTUTYTOB .
FPAXOAHCKOrO OBLLECTBA B PEAJINSALMU TOCYOAPCTBEHHOU
HALUWOHAJIbHOW NOJIMTUKKU POCCUMNCKOWN ®EAEPALIUKN

AHanu3upys COIUalbHO-NOJUTHYECKUE TEHACHIUU MOCIEIHUX JET,
MOXXHO OIPEJCINTh OCHOBHBIE JIETEPMUHAHTHI U (DAKTOPBI CTAHOBJICHUS
rpaxkJaHckoro obmiecrsa B Poccun: HamuMuue MCTOPUYECKHUX TPaIUIIMOH-
HBIX TIPEIIOCHUIOK (OOIUHHOCTD, KOJUIEKTUBU3M, KOMMYHAJIHMCTHYECKAs MO-
panb); BOIJIONICHNE HOBAI[MOHHBIX MOJUTHUYECKUX PEanii 3MOXH YCKOpe-
HUSI, IEPECTPONKH, TOCTHEPECTPOHKH, pe(POPMUPOBAHUS 1 JEMOKPATU3ALINN
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(paznenenHue BIACTe!, IMIACHOCTh, MHOTOIIAPTUIHOCTB, TIPABO3AIIUTHEIE Op-
raHu3anuu, HezaBucumbsie CMIN).

BrIpakeHHBIM TPEHIIOM TPaKIAHCKOH HMHCTUTYIIMOHATH3AINA SBISICT-
Csl YUpeXKJICHHE OpPTaHU3alMi 110 STHOKYIBTYPHOMY IIPH3HAKY, CO3aHNe
HaIMOHAJIBHBIX OOIIECTBEHHBIX 00bEJNHEHUH, COI030B, aCCOIMAINMI, [IeH-
TPOB, KOHI'PECCOB, COBETOB. B CBSI3M C 3TUM 3aciy’)KNBae€T BHUMAHHMS OIIBIT
co3nmanus u pabotel B CeBepo-KaBkasckoM (enepaibHOM OKpyre (nainee —
CK®O) o6miecTBeHHBIX TaNIaT, OOIIECTBEHHBIX COBETOB MPH OpraHax Bia-
CTH 1 YIIPaBJICHUA Ha BCEX YPOBHIIX.

OpHOM U3 TaKUX OPTaHU3AIMN SIBISETCS DTHUIECKUH COBET — ITO DKC-
TIePTHO-KOHCYJIBTaTHBHBII OPTaH MO BOMIPOCAM KHU3HEACSITEIPHOCTH HAIIHO-
HaJHHO-KYJTBTYPHBIX aBTOHOMMIA, OOIIECTBEHHBIX OpPTaHU3allni U Ka3ade-
cTBa. B cocTaB DTHHYECKOTO COBETa BXOAAT MPEICTABUTEIN HAIIMOHAIb-
HO-KYJBTYPHBIX W Ka3a9bHX OOIIECTBEHHBIX OpraHMU3alNil M 00beANHEHHIIA,
MIPEICTABUTEININ OPTaHOB TOCYAAPCTBEHHON BIACTH M MECTHOTO CaMOYIIpaB-
JIeHUs. DTHUYECKHUI COBET B CBOEH JEATEIILHOCTH B3aUMOJICHCTBYET C Opra-
HaMH MECTHOTO CaMOYIIPaBJICHHS, & TAK)KE C OOLIECTBEHHBIMHU OPTaHHU3aIIH-
SIMU ¥ YUPEIKACHHUSIMH, JIESTEIBHOCTh KOTOPBIX CBSI3aHA C MPOOJIeMaMHu IT-
HUYECKHX IPYII U Ka3auecTna.

B ycnoBusix moaMAITHUYHOTO U MOJIMKOH(ECCHOHAIBLHOTO POCCUICKOTO
o0IiecTBa ero rpaXk/JIaHCcKoe CTPYKTYpHpPOBaHUE HEBO3MOXHO 0e3 Haluo-
HaJIBHO-KYJIBTYpPHBIX 00IIecTBEHHBIX 00bennHeHni (nanee — HKOO) u Ha-
[IMOHATBHO-KYIBTYPHBIX aBToHOMHH (Hanee — HKA). OtHOKynBTYypHOE ac-
CONIMMPOBAaHUE BHYTPH OOIIETO TPaXKIAHCKOTO IMPOIEcca SBISETCS OIXHUM
W3 OTIIMYUTENBHBIX MPU3HAKOB (POPMHUPOBAHUS TPakIaHCKOTO 00ImecTBa
B Poccun Ha denepanbHOM, pernoHaIEHOM M MECTHOM YPOBHSX. B dpopmu-
POBaHUM M CTPOUTEIHCTBE OCHOB I'paskaaHCcKoro odmectBa B Poccun He-
N30€KHO MPOSBISIETCS! MOJIUITHUYHBIA U OIMKOH(ECCHOHAIBHBIA COCTaB
CTpaHBbI.

B Poccuiickoit @enepaiiuu 0CyIIeCTBISIETCS HE TOJIBKO ATHOKYJIBTYpHAast
caMoOoOpraHu3alusa Kak TakoBas, HO U perilaMCHTallUA HAllMOHAJIbHO-KYJIb-
TYPHOTO CaMOOIIPE/IeNICHUS] HAPSY C aIMUHUCTPATUBHO-TEPPUTOPHUAIILHBIM,
HallMOHAJIbHO-TOCYAapCTBEHHBIM U HAllMOHAJIbHO-TEPPUTOpUAIbHBIM. Jlpy-
TUMH CJIOBAMH, 3THOKYIBTYPHOE aCCOIIMUPOBAHUE SBISIETCS BAYKHEHIITNM
BEKTOPOM OOBEIMHEHUS TPAKIAHCKUAX TPYIIIOBBIX HHTEPECOB. 3aKOHOMEP-
HO, YTO OpTaHbl BIACTH U YIIPABICHUS JOIDKHBI YUUTHIBaTh yaactue HKOO
u HKA B ¢popMupoBaHHH Tpa’kIaHCKOTO OOIIECTBA, COMUATHHOTO M TOJH-
THYECKOTO UMUJKA PETHOHA ¥ CTPaHbl. B CBS3M ¢ 3TUM MOIUTHYCCKH 3HA-
YUMBIMHU SIBIISIOTCS IPOOJIEMbI B3aMMOCHCTBHUS OPTraHOB BIIACTH M yIIpaBJie-
nust c HKOO u HKA, BoBiieueHHst HallMOHAIbHO-KYJIBTYPHBIX 00beTMHEHUN
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B CHCTEMY OOIIECTBEHHBIX MEPONPHUATUI M aKLUH, yJacTHsI HAIMOHAIBHO-
KyJIBTYpHBIX OpPraHU3alMi B TpoIiecce MPUHATHS BIACTHO 3HAYUMBIX pelie-
HU B 0011aCTH HAIMOHAJILHBIX OTHONICHHUH, HAIIMOHAJILHO-TOCYIAPCTBEHHO-
TO U HaIlMOHAJIBHO-KYJIBTYPHOTO CAMOOIIPE/ICIICHNUSI.

JesaTenbHOCTh HAlMOHAIBHO-KYJIBTYPHBIX OpTraHU3aIiid, HAIIMOHAIBHO-
KyJIBTYpPHBIX aBTOHOMHH B paMKaX PErHOHaJIbHBIX KOHIICIIINI HAallMOHAJIbHON
nonuThku cyobekToB Poccuiickoit @enepannun CKDO 1 cooTBETCTBYOIINX
KOMIIJIEKCHBIX MTPOTPaMM I'apMOHHM3ALUH MEKITHUUECKUX OTHOIIECHUH OT-
JUYaeT COOCTBEHHOE cofiepykaHue. MarucTpaibHBIM HAaIIPAaBICHUEM JaHHON
paboThI siBNIsIETCA cTaOMIN3aINs ME)KITHUUECKUX OTHOIIEHUH. Pa3BuBaeTcs
B3aMOJICHCTBHE OPTaHOB BIACTH U YIIPABJICHHUS C HAIIMOHAIBLHO-KYJIBTYPHBI-
MH 00II€CTBEHHBIMU OOBETMHEHNSIMA KaK C HHCTUTYTaMH TPaXKIaHCKOTO 00-
IIECTBA B €T0 3THOKYJIBTYPHOI MOZETH. DTO B MOJHONH MEpPE COOTBETCTBYET
JIEMOKPATH3AIMN MEXITHUUECKHUX, HAIIHOHAIBHBIX U (heIepaTUBHBIX OTHO-
IICHUH B YCIOBUSX MOJICPHHU3ALIMH BCEX CTOPOH KU3HH O0IIECTBA.

['maBHBIMM LETSIMH MHCTUTYTOB I'PaskAaHCKOTo obmecTBa Ha CeBepHOM
KaBkaze (B ero 3THOKYJIbTYPHOH MOZEIH) SBISIOTCS JOCTH)KEHHE ITHO-
KyJIBTYPHOW 0€30MTaCHOCTH KaK COCTAaBJISIFOIIEH YelloBeYeckol Oe30nacHo-
CTH, a TaKKe OJIaroIoIyYHOTr0 3THOKYJIBTYPHOTO CAMOYYBCTBHS U THOKYJIb-
TypHOTO KOM(DOpTa MPOKUBAIOIIUX 3/1€Ch HAPOJOB M ATHUYECKUX TPYIIIL.
B cy6bekrax Poccuiickoit @enepanuu, sxogsiux B CKOO, 60sb1110¢ BHU-
MaHUE YJEISIETCSI COXPAaHEHHUIO STHUUECKOW NAEHTUYHOCTH B KOHTEKCTE JTHa-
JIoTa MEKIYy BIACTBIO M OOMIECTBOM, BBIPAOOTKE THOEPATHHON KYIBTYPHI
CIOPOB, 3aIIUTE HHANBHU/IA OT IPOU3BOJIA BIACTEH B IUIaHE TUCKPUMHUHAIINN
10 STHUYECKOMY U KOH()ECCHOHATIBHOMY NPUHIUIIAM. TUIIHIHBIMU TCH/ICH-
LUSIMA TPAXKITAHCKOTO CTPYKTYPHUPOBAHUS B PETHOHE BBICTYIIAIOT ITPHUBIIE-
YeHNE HAIMOHAIBHO-KYJIBTYPHBIX MHUIIMATHB K MOJUTHYECKOMY JHCKYp-
CY, ONPEAEICHHBIH KOHTPOJIb HaJ I'PAXXKJAHCKUM OOIECTBOM CO CTOPOHBI
TOCYIapCTBEHHOW BJIACTH M BBICOKAsl CTENEHb 3aBUCUMOCTH I'PaXKJaHCKO-
TO CTPYKTYPHUPOBAHHS OT CyOBEKTHBHOI'O OTHOILICHHS IJIaB MYHHIIMIIAIb-
HBIX 00pa30BaHUH.

B cyOnexrax Poccuiickoit @eneparyu akTyalbHbl IPOOIEMBI TEPPOPH-
CTHYECKOTO BO3JICHCTBUS, STHUUECKONH MUTpalnu, kcenodooduu, nposisie-
HUH OBITOBOTO HAIMOHAJIN3MA, KOHKYPEHIIMHU [IPEACTABUTENCH STHUUECKUX
IpyI. DTUM IPOLEccaM U PEatnsiM MOXKET YCHEITHO IPOTUBOCTOSATh 3THO-
KyJIbTYPHBIH BEKTOP, 00€CTIEUNBAIOIINI TEPEBO/T MEKITHHUECKOTO JTHAII0-
ra B chepy KynbTypsl. IIpn aToM peanusyrorcs 3¢h(heKTHBHBIE MEXaHU3MBI
IIMPOKOTO OOIIECTBEHHOTO ANCKYpPCa, CPEAN KOTOPBIX BBIJCISIOTCS: MO/~
JIepKKa OpraHaMi MECTHOTO CaMOYIIPAaBJICHNSI COBETOB CTAPEHIIINH, 3THH-
YECKUX COBETOB, JIOMOB M LeHTpoB npyxk0b1, HKOO n HKA pasnnunbix
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STHUYECKHUX TPYII B COBMECTHOI paboTe 10 MpeaypexaeHII0 MEKITHH-
YEeCKOH HaIPsLKEHHOCTH, MPEAOTBPAIIEHUIO MEKITHUIECKUX KOH(IIUKTOB,
MOJIEP>)KaHUI0 CTAOMIIBHOCTH; MPHUBJICUCHUE STHOKYJIBTYPHBIX HEIPABH-
TesnbeTBeHHbIX oprann3anuii (HI1O) k pazpaboTke HOpMaTHBHO-IIPABOBBIX
aKTOB IO BOIIPOCAM HAIlMOHAJIBHBIX OTHOIIEHUH U pealn3allii pernoHab-
HBIX KOMIIJIEKCHBIX MPOTrpaMM I'apMOHHM3ALUU MEXKITHHUUECKUX OTHOIIEe-
HUIl; BoBJIeYeHHe 3THOKYIbTypHbIX HITO B cuctemMy npakTu4eckoro Mupo-
TBOPYECTBA, BKJIIOYAIOIYIO MPEAYIPEkKACHNE MEKITHUUECKHUX TPOTHBOPE-
YHii, ypEerylnupoBaHHE MEKITHUICCKUX KOH(PIMKTOB M OCTKOH(IIMKTHYIO
PEKOHCTPYKILHIO; ITOBBIIICHUE KBaTH()UKALNN PYKOBOAUTEICH U IpeacTa-
sureneit HKOO, HKA paborankoB CMMU, MOm0aeKHBIX 00IIECTBEHHBIX
00bEIMHEHNH B IUTaHE PACHIMPEHUSI HH()OPMUPOBAHHOCTH, BOCIIUTAHUS
TEPIHUMOCTH, TOJIEPAHTHOCTH, PACIPOCTPAHEHHSI KOMIIPOMUCCHBIX JHAJIO-
TOBBIX MPAaKTHK.

B cyonsexrax CKPO nabiromaercst omacHasi MOIUTU3ALMS ACITEIBHO-
CTH HallMOHAJBHO-KYJIBTYPHBIX 00BbEIMHEHHH, CBSI3aHHAsI C MEXKITHUIECKH-
MU U 3THONOJIUTHYECKUMH KOH(IMKTAMH, «3aJIOBOWY» MHUTrpalfel, yCKo-
PEHHBIM MOMOJHEHUEM OIPEAEICHHBIX dTHUUECKHUX TPy, U3MEHEHHEM
MPOMOPIUI MPEACTaBICHHOCTH HApOIOB B COCTaBe HaceleHMs. Boiuens-
I0TCsI ¥ UHBIE TIPOOJIEMBI, CpeT HUX — HEOIHO3HAYHOE BOCIPUSTHE 0011Ie-
CTBCHHBIMH OPTaHM3ALUAMHU €BPONEHCKUX MPAKTUK IO MPaBOBOM U IOJIH-
TUYECKOH 3aIlUTE IPaB YEJIOBEKA U IPa)KIaHuHA B YaCTH dTHOKYJIBTYPHBIX
HMHTEPECOB; NCKAKEHHOE IOHUMAaHKUE CONEPKaHUS HALIMOHAIBHO-KYJIBTYP-
HOTO CaMOOTIPENENICHNS U Ha3HAYEHUsI HAIMOHATbHO-KYJIETYPHON aBTOHO-
MuH; ciadasi CKOOPIMHUPOBAHHOCTh JEHCTBHI OOIIECTBEHHBIX 00beANHE-
HUI; HETOCTAaTOYHAs MPaBOBas M MOJUTUYECKAsT OCBEJOMIEHHOCTh Opra-
HU3alUN U UX JTUJEPOB; HEAOOLEHKA COTPYAHUYECTBA C OPraHaMU BIACTU
1 YIPaBIICHHST; BBICOKAS 3aBUCUMOCTD JICSTEIILHOCTH O0IIECTBEHHBIX Opra-
HU3AIMH OT CyOBbEKTUBHOTO (hakTopa, NepCOHU(PHUIIMPOBAHHOTO B PYKOBO-
nutensix HKOO, HKA, a Takke B Tuiax opraHoB rocyJJapcTBEHHON BIACTH
U MECTHOTO CaMOYTIpPaBJIEHUSI.

B nenoM, ucTopuuecku cloKuBIIascs MHOTOHaMOHATbHOCTE CKDO,
TEHJICHLIUH U TTPOOJIEMbI HAIIMOHAJIBHO-TOCYIaPCTBEHHOTO U HAIMOHAIBHO-
KyJIBTYpPHOTO CTPOUTEIBCTBA AKTYAIN3UPYIOT POJIb IPAKIAHCKOTO 00IIECTBA
B chepe HAIMOHAIBHBIX OTHOIICHUH.

Peanuzauus rocynapcTBEHHONH HAllMOHAIbHON MOJIUTUKU U PETUOHAIb-
HBIX CTPATETU THOKYIBTYPHOTO Pa3BUTHUS TOJKHA COOTBETCTBOBATH CTPa-
TETUYECKOMY IPHOPHUTETY TI0 00ECIICYSHHUIO TIPaB M CBOOOJ IpakAaH B 4aCTH
Pa3BUTHS HHCTUTYTOB I'PaXKJaHCKOTO OOIIECTBA M STHOKYJIBTYPHOTO Pa3BH-
THSI, 3a]1a49€ Pa3BUTHUS MOTEHIMAIa roCyJapCTBEHHOTO yIPaBJICHHUs B 00Ja-
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CTH TIOBBIIICHUS P PEKTHBHOCTH JIESTETFHOCTH CHCTEMBI (heIepalibHBIX Op-
TraHOB HCITOJIHUTEILHON BIACTH.

[IpoTuBoneiicTBUE rE€ONOIUTUYECKOMY, PETUTHO3HOMY M MOJUTHYECKO-
My SKCTPEMU3MY, CHIKCHUE YPOBHS KOH(PIUKTHOCTH B MEKHAIIMOHATBHBIX
U 3THOKOH()ECCHOHATBHBIX OTHOIICHUSX JOKHBI COOTBETCTBOBATH TAKUM
MIPUOPUTETAM COLIUATBLHO-IKOHOMHUYECKOTO pa3BUTHs Poccuu, Kak MoBbIIIIe-
HUE YPOBHS HAIIMOHAJIHHON 0€30MaCHOCTH Yepe3 CHIKCHHUE YTrPO3bl TEPPO-
pI/ICTI/I‘-IeCKI/IX AKTOB, CBA3aHHBIX C OSTHHYCCKUM H peIII/IFI/IOSHI)IM (baKTOI)OM,
nu paSBI/ITI/Ie IIoTCHIIMAaJ1a FOCy}lapCTBeHHOFO praBJ'IeHI/IH qepe3 IIOBBIIIICHUC
3¢ GEKTUBHOCTH JEATEIILHOCTH CUCTEMBI (heepaabHBIX OPraHOB MCIIOIHH-
TEIBHOM BIIACTH.



MPABO U FOCYLBAPCTBO: KYJIbTYPA M OBLLECTBO

. U. banubanosa,
npogheccop rkaghedpwr ompacneti npasa CII0I'VII, kanouoam sKOHOMUHECKUX HAVK

OCOBEHHOCTH NPOSAABJIEHUA NPABOBOIO HUTMJIN3MA
B ®UHAHCOBOM MPABE

[TpaBOBOI HUTHIIM3M — PAa3HOBHHOCTH COLMAIBLHOTO HUTHIIM3Ma Kak
POIOBOTO MOHATHS. Ero CylnHOCTh 3aKito4aeTcsi B HeraTHBHO-OTPUIIATE b=
HOM, HEyBaKHTEJIbHOM OTHOLIEHUH K IpaBy. OIHUM M3 KIIFOUEBBIX MOMEH-
TOB BBICTYTIAET MIPEHEOPEKUTEILHOE BOCTIPUATHE TTPaBa KaK 4ero-To BTOPO-
CTENICHHOTO CPEAN YEJIOBEUECKUX IIEHHOCTEH.

Kopau mpaBoBoro Hurmimsma yxofsT B Aajekoe mpouuioe. Maes 3axo-
Ha acCOLMHMPOBAIIACh C ITIaBOH rocyaapcTsa. B o0miecTBeHHOM CO3HAHUM YT-
BEPAMIIOCH IIOHMMAaHHUE MPaBa KaK yKa3aHUs TOCYIapCTBEHHOH BiIacTH. JTO
XapaKTepHO M /I (PUHAHCOBOT'O IPaBa, I7ie OCHOBHBIM METOJIOM ITPaBOBOTO
peryJlmpoBaHus BBICTYIIACT METO BIIACTHBIX MPEATUCAHHUH.

B ucropuu Hameit crpanst Obi1 iepuof (¢ 1929 no 1938 r), xorna ¢u-
HAHCOBOE MPABO OBbIJIO OTMEHEHO U HE MPEerojaBaioch B Byzax. @uHaHcoBas
JIeSTeNIbHOCTh TOCYIAPCTBA PEryINPOBaIach a[MUHUCTPATUBHBIMHU PACTIOPSI-
skeHusiMU. J{axe B coBpemenHoi Poccuu B 1990-x rojax rocyaapcTBeHHBIE
HAJIOTOBbIE OpraHbl 00JIEe 3HAYMMBIMH CIUTAIIN HHCTPYKIMH MUHHCTEPCTBA
¢unancoB PO, Hexxenu hemepanbHbIC 3aKOHBI 0 HATOT000M0KEeHHH. [Ipraem
HOPMAaTHBHO-TIPABOBBIE AKTHI CKPHIBAIMCH OT HAJOTOIJIATENBIINKOB JINO0
MIPOBOIMIIMCH TUIATHBIE CEMUHAPBI, /10 TEX MOp MoKa He Obu1 nmpuHsAT Hano-
TOBBIN Kozieke PD, B koTopoM mpormcansl (CT. 32) 00s13aHHOCTH HAJIOTOBBIX
OpraHoB OecIIaTHO HHPOPMHUPOBATH HATIOTOILIATEIBIKOB O 3aKOHOAATEb-
CTBE O HaJIOTax U cOOpax M NPUHSTHIX B COOTBETCTBUH C HUM HOPMAaTHBHO-
MIPaBOBBIX aKTaX, a TAK)KE Pa3bsICHATD MOPSIJIOK MCUNCICHUS HAJIOTOB | 3a-
MOJIHEHHMST HAJIOTOBBIX JIEKJIapalui.

Hawubosee pactpocrpaneHHbIME (hOPMaMK IPABOBOI'O HUTWIIN3MA B PH-
HAHCOBOW cepe SBISIOTCS:

— YMBIIUICHHOE HApYILIEHHE JISHCTBYIONIMX 3aKOHOB (LIIMPOKO pacipo-
CTpPaHEHHOE B HAJIOTOBOH cepe sABIeHUE, 0COOCHHO IIPH 000POTE aJIKOTOJIb-
HOH MPOIYKIUH, T/I€ HEPEeKa MOJIeJIKa aKIIU3HBIX MapOK);

— W3JaHUE MPOTUBOPEUMBBIX MM JJa’Ke B3aMMOMCKITIOUAIOINX TTPABO-
BBIX aKTOB, KOTOPBIE KaK OBl HEUTpaMu3yroT IpyT apyra. Tak, m. 1 ct. 236
BromxerHoro konekca PO «Pa3merienne OI0[UKETHBIX CPEACTB HA JIETIO3H-
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Tax, rnepesaya OIUKETHBIX CPE/ICTB B JOBEPUTEIBHOE YIIPABICHUE) TTIACHT:
«Pa3Mmenienne OIO/DKETHBIX CPEICTB Ha OAHKOBCKHX JICMIO3UTAX... HE JIOITY-
ckaeTcsk». YacTb 2 3T0if ke cTaTbu pa3perraeT 3To Aearh MPHU ONpeaeIeH-
HBIX YCJIOBHSIX. Bee 3T0 mpuHMMaeT Bo3pacTaromme MacmTadbl. Kakos xe
pe3ynbsTar?

OO0 »TOM TOBOPHUT B MHTEPBBIO mpencenarens CueTHOW manatel PO
T. A. TomukoBa (M3ectrst. 2016. 7 cent.). OHa 0TMEYAET, YTO TOJIBKO B TO-
ckoprniopanusix «Poctex», «Pocarom», «Donx pedopmupoanus KKX»
U «ABTOIOpP» CBOOOIHBIE OCTATKH CPEJICTB, Pa3MEIICHHBIX Ha JCTIO3HUTaX,
3a roz Beipociu ¢ 70 mo 130 mipz py0. 3a Takoe «MHBECTHPOBAHNEY BBIIAH-
HBIX TOCY/IapPCTBOM JIEHET 3TH TOCCTPYKTYpHI noyumiu 10 Miapx pyo. 1oxo-
na. OHa Takke 3asiBUIIa, 9TO (enepaabHbIi OFOKET MOT ObI HMETh JOIOJ-
HUTENBHO | TpiH pyOd. mpu ycinoBuu 6osee 3pPEKTHBHOTO HCIIONB30BAHMUS
CPEJICTB, KOTOPBIE HE YYUTHIBAIOTCS M3-32 HEUCIIOIb30BaHMUS OCTATKOB OrO/I-
JKETHBIX CPEICTB M HEJJOCTATKOB CHUCTEMBI ympasieHus. [Toka sxe nepunut
OroIrKeTa IUTAHUPYETCs. B cyMMe Oolee 2 TpIH pyo.

B Hanorosoe 3akoHOmATEILCTBO MocCIe NpuHATUS Hamorosoro xonekca
(HK) B 1998 roxy 6bu10 BHECeHO Oomnee S0 nonpaBok. BHOCs nonpasku B Ha-
JIOTOBOE 3aKOHOAATENbCTBO, [IpaBurenscTBo PO cTaBUT CBOEH LENbIO CO3/1a-
Hue 3(h(heKTHBHON 1 cTaOWIILHOM HAIOTOBOH CHCTEMBI M oOecTiedeHne Oroa-
KETHOM ycToiumBocTu. OHAKO NMPaKTHKAa BHEAPCHMS HOBAIlMI HE Bcerna
JIaeT HY>KHBIC PE3YyIIbTATHI.

Tax, ¢ 2012 rona Hanorosslit kogexc P® paszpemun co3naBaTts KOHCOIU-
JIUPOBAHHbIE TPYIITHI HAJIOTOIMIATENBIINKOB 110 HAJIOTry Ha mpuoOsuib. CTa-
Tbs1 25.1 HK P® macur: «KoHconuampoBaHHO! rpynnoi HaJIOrorjiareibiu-
KOB IIPU3HAETCS JOOPOBOIBHOE 00BEMHEHNE HAJIOTOTIIIaTEbIMKOB HAJIOTa
Ha TIPUOBUTF HA OCHOBE JIOTOBOPA... B LIEJISIX UCYUCICHUS U YIIJIaThl HAJIOTa
Ha IpUOBIIH OPraHN3aIMi ¢ yI€TOM COBOKYITHOTO ()MHAHCOBOTO PE3yJIbTara
XO3AHCTBEHHOH JNEeSATEIbHOCTU YKa3aHHBIX HAJOTOILUIATENBIIUKOB. ..» Yie-
HBI TPYTIIHI 3aKII0YAI0T MEXY cO00M COrIaleHHe Ha CPOK HE MEHEe JIBYyX
JIeT, BRIOMPAIOT OTBETCTBEHHOTO YYaCTHHUKA, KOTOPBIN YIUIA4MBAECT 3TOT Ha-
sor. [1pu onpenesieHnn CyMMBI Hajlora Ha MpUObUTL CyMMHUPYIOTCS TPUOBI-
JIU ¥ OBITKH BCEX YUYACTHUKOB TPYTIIBI, @ HAJIOT YIUTAYWBACTCSA OT HIMEHH OfI-
HOW KOMITAHWM — OTBETCTBEHHOTO YYaCTHHKA. DTO TO3BOJISIET KOHCOIHUIH-
POBaHHOM TpyIIIEe HAIOTOIUIATENIIUKOB HCUHUCIISAT U YIUIAYUBATh €IUHBIA
IO TPYIITE HAJIOT Ha MPHOBIIb OPTraHU3aLUI U IPEACTABIATh CAUHYIO HAJIO-
TOBYIO JICKJIAPAIMIO B HAJOTOBBII OpraH 10 MECTy perucrpauun. Bee ge-
BSITh KOHCOJIMIMPOBAHHBIX TPYIIL, co31aHHbIX B 2013 roiy, ObLTH IOCTaBIIe-
HbI Ha HAJIOrOBbIH yueT B MocCKBe.
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Yuensie IHCTUTYTa COIMATEHO-OKOHOMHYECKOTO PAa3BUTHUS TEPPUTOPUI
PAH wnccrnenoBany mpaBONpUMEHUTENBHYIO IPAKTUKY U MPUILIH K HEyTe-
IIUTEIHHOMY BBIBOY: MPUOBUIH Y BCEX KOHCONUAUPOBAHHBIX TPYIIT HAJO-
TOIUIATEIIBIIUKOB YMEHBIIINCH, HAJIOTOBBIC MTOCTYIUICHHS B (peaepabHbINA
OIOIKET COKPATUIIHCh, a OIOKETHI CyOBEKTOB HEJOMONYUYMIN 3HAYUTEITb-
HbIC CyMMBI 3TOr0 Hayora. Tak, «KapenHpopm» coobmaet, yTo BCTyIUIe-
HUE B KOHCOJIMJIMPOBAHHYIO T'PYIIY HaJOTOIUIATENbIIUKOB «CeBepCTaiby
TOpHOPYAHOM opranu3anuu «Kapenbckuit okarbiim B ropoae Kocromykiia
JIUIIAIO PECIYOIMKY CYIIIECTBEHHON YaCTH HAJI0ra Ha MPUObLIL, paHee Mo-
CTYHABILIETO OT 3TOTO MPEANPHUATHA B Or0mKeT pecryonuku. bromxker Bomo-
TOZICKOH 00JIacTy 3a ImATh JIeT Heponoxyuni 18,3 mupx py0. Hajora Ha mpH-
65u1b 0T «CeBepcranim». B To e BpeMs COCTOSHHE BIa/eibIIeB KOpIIopa-
LUH YBEJIUYUIOCH.

B monckax MOMOTHUTETHHBIX HCTOYHUKOB JJOXOJOB MECTHBIX OIOKETOB
TIPUHATHI 3aKOHBI 00 U3MCHEHUH MTOPSIKA OTIPEICICHUS HaJIOroo0IaracMon
0a3bl 10 HAJIOTY HA UMYIIECTBO (PH3MUYCCKUX JIUI. B ee 0OCHOBY moiokeHa
KajacTpoBas (peIHOYHAS ) cToMMOCTh. Ha ocHOBe DenepanbpHOro 3akoHa «O0
OIICHOUHOM JiesiTenibHOCTH B PD» 0T 29 utons 1998 rona peenue o nmposee-
HHUHN FOCyI[apCTBeHHOﬁ OLICHKU NPUHUMAIOT PEr'UOHAJIbHBIC OpraHbl, OHU K€
BBIOMPAIOT HE3aBUCHUMOI'O OLICHINMKA U 3aKJIFOYAI0T ¢ HUM JoroBop. OteH-
UK caM YCTaHaBJIMBACT MCTOAUKY ONPCACICHUA Kal]aCTpOBOﬁ CTONUMOCTH
00BeKTa HeIBIKIMOCTH. B pe3yisrare kagacTpoBasi CTOMMOCTh IPHUBATH3U-
POBAaHHOTO JKMJIbSI OKAa3aJIaCh 3aBBIIIIEHHON, TOTOMY YTO HE YUHUTHIBAJICS yPO-
BEHB M3HOCA *miIhbs. CymMMa Hasora pe3ko Bo3pocia. Hagamnck KOHGIAKTEL,
Jiena o TiepepacueTe CTOMMOCTH JOJDKHBI pemarbes B cyne. [Ipesunent PO
BO BpeMsI TEIICBU3MOHHON BCTPEUH C rpaxknaHamu Poccum mooOermar mpo-
H3BECTHU TIEPECOICHKY CTOMMOCTH YKHJIbsI TOCOPTaHAMH, HO JIJIsl TOTO HYXKHO
BHECTH IONPABKH B 3aKOH (TIPOLIECC MPUHSITHS MOIIPABOK MIIM HOBOTO 3aKO-
Ha 3aHIMACT HECKOJIBKO JICT).

Ipencrassercs, 4To HEOOXOAUMO HE TOIBKO MOBHIIIATH TPABOBYO KYJTb-
TYpY, HO M YCHUJIUTh IIEPCOHAIBHYI0 OTBETCTBEHHOCTh I'PaXKJaH 3a HEUCIIOJI-
HEHUE 3aKOHOB, a TAKXKE 3KCIIEPTOB, OCYILECTBIAIOIIUX IIPEIBAPUTEIbHBIN
(hMHAHCOBBIN KOHTPOJIb TPOCKTOB 3aKOHOB.
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T. J1. bartanosa,

oupexmop Anmamunckoeo unuana CI16I'VII (Kaszaxcman),
npogeccop kagpeopu opucnpyoenyuu

MPABOBAS KYJIbTYPA KAK OCHOBA PEAJIUSALIUU
CUCTEMbI YACTHbIX NPAB

OCOOEHHOCTH peaM3aliyi YacTHBIX MpaB (QU3NYECKUX M IOpHIUYEe-
CKHX JIUI[ KaK B cOBpeMeHHON Poccuu, Tak u B Kazaxcrane Bcereno 3aBu-
CST OT TPABOBOM KYJIBTYpBI TOCYAapCTBa, O0IIECTBA U OTACIBHOIO YaCTHO-
ro CyObeKTa.

Bce HanpaBnenus B pa3BuTuu npaBoBoil cuctemsl Poccnn u Kazaxcrana
MIPEXK/Ie BCETO HAIIETICHBI HA TOCTPOSHHE TPAXKJAHCKOTO 001IIecTBa, 001a1a-
OIIETO BBICOKOH CTETIEHBIO ITPaBOBOU KYJIBTYphL. FIMEHHO Ha 3TO 00paiieHo
BanManue [Ipesunenta Pecyonmukn Kazaxcran H. A. HazapOaeBa, yka3sl-
BAIOILIETO, YTO «IIPH BXOXKICHUHU B 4KciI0o 30 pa3BUTHIX CTpaH MHpA HaM He-
obxomrmMa armMocdepa 4YeCTHOM KOHKYPEHIINH, CIPaBEAIMBOCTH, BEPXOBEH-
CTBAa 3aKOHA M BBICOKOH TPABOBOH KyJIBTYpPBD).

Ecnu roBopuTh 0 HEKOTOPBIX aCMEKTaX NMPaBOBOM KYJIBTypbl COBPEMEH-
HOT'0 00LIEeCTBa, TO MPEX/IE BCEro HY)KHO 00paTUTh BHUMaHHE Ha TO, YTO OHA
SIBIISIETCS COCTABHOM YaCThIO BCEH KYJIBTYPbI 06H_ICCTBa " JIMYHOCTU U CITy-
JKHUT TOKa3aTelIeM Pa3BUTOCTH KyJIBTYphl. DTO OJHA U3 CTOPOH COIHAIBHO-
HOPMaTHUBHON CHUCTEMbI, TTOKa3bIBAIOIIEH HPaBCTBEHHO-IPABOBOW YPOBEHb
o0I1ecTBa B 11€JIOM, €ro OTHOIIEHHE K ITPaBy ¥ MPAaBOMPUMEHEHHIO.

OTaenbHbIE aBTOPBI CUUTAIOT, YTO COAEPKAHNE TIPABOBOM KYIBTYPBI CO-
CTaBIIOT TIpaBa, CBOOOIBI M 00s3aHHOCTH rpaxkaaH. C HamIel TOYKH 3pe-
HUSI, COJepKaHUE NMPABOBON KyJIBTYPhl OTHOCHTCS K MPaBOCYOBEKTHOCTH
rpakaaH. Jlpyrue ke, cuuTas IpaBo BaKHEHIIEH 4acThIO KYJIBTYpBI, OTHIM
13 IVIABHBIX €€ KOMIIOHEHTOB, IIPABOBYIO KYJIBTYPY ITPEACTABISIIOT KaK KOM-
TIOHEHT O0IIIEYEII0BEUECKON KYIIBTYPBI, BOIUIOTHUBILHMHCS B IIPaBe ¥ FOPHIHYC-
CKOI TEXHUKE ¥ HE UMEIOLINH cOOCTBEHHOM npeaMeTHocTy. Ha Hanr B3,
IIPaBOBas KyJbTYpPa ABJSIETCS] OCHOBOI peann3aliiy Bcel CUCTEMBI IipaBa 1 ee
COCTaBHBIX YaCTEIt: Hy6J'II/I‘-IHOFO " 9aCTHOIO.

VIMeHHO BOIIPOCH! IPABOBOM KYJBTYPhI CETOAHSI CTAaBATCs BO IVIaBYy IIPO-
1ecca peaan3alyi JII00bIX IPABOBBIX HOPM M YACTHOTO MPaBa 0COOEHHO, TaK
Kak OOJBITMHCTBO HOPM YaCTHOTO TIpaBa pearn3yeTcs IMPpH MHOMOIIH JIUCIIO-
3UTHBHOTO METOJa MPaBOBOTO PETYIHpOBaHMs. Jpyrumu cioBaMH, pean-
3aIHsl YaCTHBIX TPaB OJJHOTO CyOBEKTa HEPEAKO 3aBHCUT OT MOJEIH ITOBE-
JICHUS IPYTOTO CyOBEKTa, TO €CTh OT €TO MTPABOBOM KYJIBTYPBI, ICHCTBUS €10
B paMKax cBOOO/IbI B pean3alii CBOUX ITPaB B TOW CTETICHHM, ITOKA OH HE Ha-
pyHmuT npas apyroro cyobekra. C Hamiei TOUYKM 3peHUs], TOJIBKO CTEICHb
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MIPaBOBOM KyJIBTYPBI O0IECTBA, TOCYAAPCTBA, OTACIBHOTO HHIANBH/IA T03BO-
JIMT BceM CyOBeKTaM OecrpersiTCTBEHHO Pealn30BhIBaTh CBOM IIpaBa U CBO-
607161 B TOJTHOM 00BEME.

[IpaBoBast KyabTypa SBISETCS MEXaHU3MOM (POPMHUPOBAHUS U (DYHKIIHO-
HUPOBAaHMS €JUHOIN CHUCTEMBI IPAaBOBOM IT'PaMOTHOCTH HACEJIEHUs, OT KOTO-
POl 3aBUCUT peanu3anus BCEH IPaBOBOW CUCTEMBI, B TOM YHCJIE U YaCTHOIO
IpaBa. YMEHNE MPUMEHATh HOPMBI [IPaBa, IPABUIBHO MOIb30BAThCS CBOMMU
MpaBaMy Kak cyObeKTa 4aCTHOTO IpaBa SIBJSIETCS] OCHOBAHUEM IS OTIpe/ie-
JICHNUS YPOBHS HPABCTBCHHOM, MPaBOBOM, STHUECKON KyAbTYpHl. TakuM 06-
pa3oM, IIPU ONPEAEIECHNN CTEIIEHU Pa3BUTHUS [IPABOBON KyJIBTYPBI KaXKI0TO
YaCTHOTO CyOBEKTa M €ro poiu B (POPMUPOBAHHH ITPABOBOH KYIBTYPBI, SIB-
JISIFOIIEWCST OCHOBAHMEM JUTSI TIOCTPOSHHMS IPasKAaHCKOTO 00IeCTBa, HE00XO0-
JUMO YYHTBIBAaTh CTENEHb NOHUMAHUS U MPABUIBHONW OLEHKU CBOMX IIPaB,
cB00OOJ M 00s13aHHOCTEH (B COBOKYIHOCTH — IIPAaBOCYOBEKTHOCTH) H yMe-
HUS TIOJTB30BAaThCS ITOH MPaBOCYOBEKTHOCTHIO B IPOIIECCE CBOCH JKMU3HEAes-
TENBHOCTH.

Ha ¢opmupoBanue 1 cTereHb pa3BUTHS PABOBOM KYJIBTYPbI BIHSET YPO-
BCHb Pa3BUTHS MIPABOBON CHUCTEMBI, HACKOJIBKO 3(D(EKTHBHO OHa padoTaeT
B YCJIOBHSIX HOCTYIATEIBHOTO Pa3BUTHs OOIIECTBA, TOCYAApPCTBA, BCEX €TO
WHCTUTYTOB. TeM He MeHee CTOMT 00paTuTh BHUMaHUE U Ha TOT (pakT, 4To
CTEIEHb peajan3alui caMOM MPaBOBOW CUCTEMbI B HEMAJION CTENEHU 3aBU-
CHT OT ITPaBOBOM KYJIBTYPBHI CyOBEKTOB B3aHMOOTHOILICHHUH.

Ha ¢one npoBenenns npaBoBbIX peopM Kak B coBpeMeHHO# Poccun,
TaKk U B KaBaXCTaHe, B3ABIIUX HAITPABJICHUC Ha pPa3sBUTUC MHCTUTYTa IIpaB
YeJI0BeKa, TPeOyeTCsl BRICOKAs IPABOBasi, STHUECKAsl, HDABCTBEHHAs! KYJIBTY-
pa kaxzaoro cyosekra. BMecte ¢ TeM ocraeTcst HepeleHHO! podiema, CBsi-
3aHHAs ¢ MpeodIalaHueM MaTepUaTbHBIX U PU3HUECKUX TOTPeOHOCTEH Hal
TAaKUMH KaTETOPUSIMHU, KaK CIPaBeAIMBOCTb, HDAaBCTBEHHOCTh, OOIIECTBEH-
HBIH JOJIT, TaTPUOTU3M.

Hu oznHa u3 cucrem mnpaBa He CMOXET ()YHKIIMOHUPOBATh B MOJHOW Me-
pe 6e3 BBICOKOH ITPaBOBOH KYJIBTYpPBI, KOTOpasi BCELEJIO 3aBHCUT OT CTeTle-
HU pa3BUTHUS KyJIBTYPbI KaXKJI0T0 CyOBEeKTa IpaBa, Tpa)IaHCKOTro 00IIecTBa
B LIEJIOM, ITPOIIECCa COBEPIICHCTBOBAHMUS ITPABOBOM 0a3bl, ypOBHEH pa3BUTHS
MIPABOBOM AEATENBHOCTH, IPAaBOBOM HAyKH, FOCY1apPCTBEHHBIX HHCTUTYTOB.

YcnoBusAMHU anbHENIIEro COBEPIIEHCTBOBAHMSI CUCTEMBI YACTHOTO Tpa-
Ba, €€ pean3aliy ABIAIOTCS MPOIECC AEMOKpPATU3aluy 00IIecTBa, MOCTO-
SIHHOE pa3BUTHE PABOBOII KyJIBTYPBbI, MEXaHU3M €€ COBEPILIEHCTBOBAHUSI, UC-
0JIb30BaHNE HAyYHOTO MO/IX0/a K PEHICHHIO BOSHUKAIONIMX ITPOOIeM, BOC-
MATAHUC Y KAXKJIO0T'0 I'paXJaHNHA YBAXKCHHUA K 3aKOHY.
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[IpaBoBas KyneTypa — BakKHEHIIIee yCIOBHEe POPMUPOBAHUS UACATHHO-
T'O MEXaHM3Ma Peaji3alni CUCTEMBI YaCTHOTO TIpaBa. B ycnoBusIX pa3BuTHs,
COBEPIICHCTBOBAHMS Bcel crcTeMsl IpaBa B Poccun n Kazaxcrane na0mona-
€TCsl TeHACHIIMS BOSHUKHOBEHUS U ()yHKIIMOHUPOBAHMS B CUCTEME ITyOnny-
HOTO IIpaBa HUHCTUTYTOB YAaCTHOTI'O 1IpaBa, a B CHCTEME YaCTHOI'O IipaBa — MH-
CTHTYTOB ITyOJIMYHOTO NpaBa. B CBS3M ¢ ATUM aKTyabHBIM SIBIISICTCS BOIIPOC
O CTCIICHU BIHAHUA HpaBOBOﬁ KYJBTYPBbI HEC TOJIBKO OTACJIBHOI'O MHAWBU A —
CyOBbeKTa YaCTHOTO MPaBa, HO U CyObEKTOB IMyOJIMYHOIO [TPaBa Ha MEXaHU3M
peann3aluy YaCTHBIX ITPaB KOHKPETHOTO CyOBekTa. Tak, BOSMOXHOCTh pea-
JU3AIMHA MEXaHU3Ma 3alIUTHl HAPYIICHHOTO YaCTHOTO TpaBa JII000ro rpax-
JTaHWHA B Cy[IeOHOM TOPSIKE PETYIHPYETCss HOpPMaMHU IPakJaHCKOTO TIPOIEC-
CyaJpHOTO TIpaBa. B moaTBepskaeHne 3Toro oOpaTiM BHUMaHUE Ha TO, YTO
¢ 2010 rona B Poccun u ¢ 2011 rona B Kazaxcrane npuHsTbI 3aKOHOAATENb-
HBIC aKTHl 0 MEIUAINH. VHCTUTYT MEIUAINN CTal HEOThEMIEMOH YacThIO
JIOCYAE€OHOTO YPETYIMPOBAHUS CIIOPOB, BO3HUKAIOUINX MEX/Y Pa3IMIHbI-
MU CyOBEKTaMHU 4aCTHOTO TpaBa. 3aKOHOIATEIILHO MeHaTOpy (KOHKPETHO-
My 4acTHOMY JIMIly) JAaHO IPaBO HA yPEryIUPOBaHUE CIIOpa MEXIY CTOPO-
HaMM KOH(IMKTA HapaBHE C MUPOBBIM COIVIALIIEHUEM, 3aKJIIOYAaEMbIM CTO-
poHami B cyfe. [IpyruM npuMepoM CIIy>KUT UHCTUTYT YaCTHOTO Cy/I€OHOTO
ucnonautens B Kazaxcrane. BeiaBast nuneH3nio Ha IpaBo OCYIIECTBICHUS
JTAHHOTO BHJIA ACATEIBHOCTH, TOCYJaPCTBO MEPEAaIo YacTh CBOUX IOJTHOMO-
YH TI0 HCIIOTHEHHUIO CyIeOHBIX aKTOB YaCTHBIM JIMIIaM, HECMOTPS Ha TO YTO
paHee 3Ta AeITeTbHOCTh OTHOCHIACH HCKITIOYUTEIHHO K KOMITETCHIINN KOH-
KPETHOTO TOCYIapCTBEHHOTO OpraHa. TakiuM 00pa3oM, Ha COBPEMEHHOM 3Ta-
Te TIPOCIICKUBACTCSA TCHICHIIUS COMIDKEHHUS CUCTEM YaCTHOTO U IyOJIMYHO-
ro mpaBa. OmacHOCTh TaKOH TCHICHIINN MOKET MIPOSIBUTHCS TOIHKO B HU3KOH
IIPABOBOM KyJIbTypEe HOCUTENIEH TEX MM UHBIX TOJIHOMOYHH, BIIJIOTH A0 Mpa-
BOBOI'O HUTMJIU3MA.

[TposiBiieHNsI TPAaBOBOTO HUTHIIM3Ma IPEJCTABISIOT COO0H peaabHYyI0
yrpo3y 0e30NacHOCTH BCEX WICHOB OOIIECTBA B LIEJIOM U KaXX/10TO CyOBbeKTa
YacTHOTO IIpaBa B OTAEIBHOCTH, €T0 IIpaBaM U MHTEpecaM KaK MaTepuab-
HOT0, TaK U HEMaTepuaabHOro xapakrepa. He MeHee omaceH npaBoBOW HU-
THJIU3M U JJIS TOCYAAapCTBa B IIETIOM.

CocTostHIE TPaBOBON KYIBTYPBI IPaXk/IaH, 0OIIECTBA B IIEJIOM, TOCyIap-
CTBEHHBIX HHCTUTYTOB SIBIISICTCS OJHAM M3 BaKHEHIITNX ITOKa3aTenel QyHK-
LIMOHUPOBAaHU Bcel IpaBoBOM cuctemsl. [10BbIILIEHNE TPAaBOBOM KYJIBTYpPHI,
pa3BUTHE IIPABOBOTO CO3HAHUS HACEJICHHUS — ITIaBHBIE KpUTEpUH (hopMupo-
BaHU rpaxknaHckoro obmectBa B Poccun u Kaszaxcrane. [IpaBoBast KyabTy-
pa — OCHOBa peanu3alMy CUCTEMBbl YaCTHOTO IpaBa B cOBpeMeHHOH Poc-
cun u Kazaxcrane.
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W. B. byTbipuesa,
cmapwiuil npenodasamens Kagheopsl meopuu npasa
u npasooxpanumensvrou oeamenvrocmu CII61VIT

CMMU KAK CPEACTBO ®OPMUPOBAHUS NMPABOBOM KYJIbTYPbI
W CUCTEMA MAHUNYJINPOBAHUA NPABOCO3HAHUEM

Wudopmaryst BeICTynaeT BaXKHbIM (pakTopoM (GopMHUPOBaHUS TIPABOCO-
3HAHMSI TPAXKIaH U OKa3bIBa€T OFPOMHOE BO3/ICHCTBHE HA MPABOBYIO KYilb-
Typy B obmecTBe. [Ton mpaBoco3HaHWEM MPUHATO MOHUMATh COBOKYTI-
HOCTB 4yBCTB, SMOIINH, B3IVISIOB, B KOTOPBIX BBIPAKACTCSI OTHOIICHHUE JTFO-
JIeH K JCWCTBYIOIIEMY B HACTOSAIIIEE BPEMs, KeJTaeMOMY U IIPEATIONaracMoMy
NpaBy U UHBIM SIBJICHUSAM IIPaBOBOM JieHCTBUTENIbHOCTU. Ha Hero oka3sbiBa-
eT BIUSHHE Ta HH()OpMANHS, KOTOPYIO YEIIOBEK IOJTyJaeT u3BHE. B HacTos-
mee BpeMss CMU ctanu riaBHBIM HHCTPYMEHTOM pacrpoCTpaHeHUs HHPOP-
MAITIH, BO3ICHCTBYIOIICH Ha 00IIeCTBEeHHOE co3HaHue. CpeicTBa MacCOBOU
“H(POPMALIUU — CHCTEMa OPTraHOB ITyOIIMYHOM Iepeadn HHQOPMAIIHH C TT0-
MOIIBI0 TEXHHUCCKUX CPEJICTB; IO CUX MOp OoJiee yIoTpeOUTEIHHOE B pyC-
CKOM sI3bIKE (110 CPABHCHHIO C TEPMHHOM «CPEJICTBA MACCOBOI KOMMYHHUKa-
UU») 0003HAYCHUE CPEACTB MOBCEIHEBHOM MPAKTUKH cOopa, 00paboTKu
Y pacrpoCTpaHeHUs! COOOIEHUI MaCCOBBIM ayTUTOPHUSIM.

B cootBercTBum ¢ @enepanbHbiM 3akoHOM PO Ne 2124-1 «O cpeactBax
MaccoBoi mH(opMmanum» ot 27 aexkabdbps 1991 roma CMU TpakTyrOTCs Kak
TIePUOINYECKAE TIEIaTHBIC N3aHNS, PaIN0-, TeJIe- H BUACOIPOTPaMMBI, KH-
HOXPOHHKAJIBHBIC TIPOTPaMMBI, HHBIE (DOPMBI PaCIIPOCTPAHCHHUS MacCOBOU
nH(POPMALINH.

OrpomHoe BiusiHME Ha HaceneHue Poccuiickoil denepau OKa3bIBaeT
teneBuncHue. B Poccun TeneBuaeHne npeacTaBisor 23 00mepoccuiicKux
TeJeKaHaa, okoJio 117 CIyTHUKOBBIX U KaOEIbHBIX TEIEKaHAIOB, 15 Teie-
KaHaJIOB, BEIIAIOIIKX 3a mpenensl Poccun, okono 180 pernoHanbHbIX Tese-
KaHaJoB 1 0koJio 30 KaHaJIOB MaJIbIX TopoIoB U cell. O01iee KOJTU4eCcTBO Te-
JIEKaHAJIOB COCTaBiseT mpumepHo 330.

A. Mosb riumer 0 CMU, 9T0 «oHU (haKTUUESCKH KOHTPOIUPYIOT BCIO Ha-
1y KyJIBTYpY, IPOTYCKas €€ 4epe3 CBOU (PHIIBTPBI, BBIIEISIOT OT/IEIbHBIC dJ1e-
MEHTBI U3 001l MacChl KyJIbTYPHBIX SIBICHUH U TPUIAIOT UM 0COOBIH BeC,
TTOBBITIIAIOT IICHHOCTH OJHOM HJIEH, 00ECIICHUBAIOT IPYTYIO, MOJSPU3YIOT, Ta-
KUM 00pa3oM, BCe ToJIe KYIBTyphl. To, 9TO HE MO0 B KaHAIBl MaCCOBOU
KOMMYHHUKAITUH, B HAIlle BPeMsI ITOYTH HE OKA3bIBACT BIHMSIHUS HA Pa3BUTHE
obmrectBay. Takum 00pa3oM, COBpPEeMEHHBIN YeTIOBEK HE MOYKET YKIOHHUTh-
csa ot BosneicTBust CMU. Henb3st He cormacuThesi C 3TUM BbICKa3bIBaHU-
eM. MBI MOJkeM HaOJIrO[aTh 3TO SBICHUE HA IPUMEPe YKPauHBI, I[Ie Ha MPO-
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TSHDKEHUN HECKOJIBKHX JIET CPEACTBA MAacCOBOM MH(OPMAIK HE3aBHCHUMOIA,
«HOBOI» YKpawWHBI, OCBEIasi MPOoOIeMbl S3KOHOMHKH U TIOJIUTHKH, UCKAJIN
MIPUYHMHY Bcex Oell BO BIUSHMM Poccuu, 4TO MPUBENIO K pOCTy HAIMOHA-
JIMCTHYECKUX JBIKeHNH. Kak pesynbrar, Mbl HAOII0AaeM ITOCTOSTHHbBIE KOH-
(IUKTHBIE CUTYALUH TI0 BCEH TEPPUTOPUH YKPAaUHBI, BOOPY>KEHHBIE ITPOBO-
karuu Ha rpanunax JJHP u JIHP. Tlpu aTom uckaxkarotces uctopudeckue dak-
ThI, MOJIOZIC’KH HABSI3BIBACTCS MHEHHE Y3KOTO KPyra IOJUTHKOB. Y UUTENISIM
1 TIPenoiaBaTelsiM PEKOMEHIYeTC s IICEBIOHAYYHAs JIUTEpaTypa A IpoBe-
JICHUS! 3aHSTUH, YTO MPUBOAUT K POCTy HanuoHanu3ma. CBobosa cioBa —
3T0, 0€3yCIIOBHO, IOCTHKEHHE IEMOKPATHH, OTHAKO MPOSBICHUE HALIMCTCKUX
1 (haImMCTCKUX UAeH MOIDKHO, HA MOW B3IV, MTOJBEPIaThCs JKECTKON KpH-
THKE U 3aIIPETy CO CTOPOHBI IIPABOOXPAHUTEIBEHBIX OPTaHOB.

Koncrutynuns PO ycranaBnmBaeT orpeaeeHHbIe OTpaHMISHNUS CBOOObI
nH(popManuK. 3aKOHHBIH CIIOCO0 ITOKCKA, TIOJTyYEeHNUS, TIepeaadH, IPOU3BOA-
CTBa M pacnpocTpaHeHus nH(opMaIyy (B TOM YHCIIE MaCCOBOI) pemoara-
€T HeJIOITyCTUMOCTb Pa3IVIAlIeHUs] CBEI€HUH, COCTABIIAIONINX FOCYJapCTBEH-
HYIO WM UHYIO CIIELUAIBHO OXPaHsAEMYIO 3aKOHOM TalHYy.

CBoOofia c10Ba JJaeT BO3MOXKHOCTh BBICKa3bIBaTh cBOe MHeHHE B CMI,
NoJTy4arh pa3inyHyto HH(OPMAIHMIO 110 HHTEPECYIOIUM BOIIpocaM U (Gop-
MHPOBATh NPUBEPIKEHIEB TOW MIIM MHOW UI€U UM MOJTUTUKU. DTO MOJIOXKHU-
TeJIbHBII TpuMep (GOPMHUPOBAHUS ITPABOBOM KYJIBTYPBI.

B Hacrosee Bpemsi IHTEpHET siBIseTCs ClI0COOOM MacCOBOTO OOILEHHUS
Tro7iel, 00beIMHEHHBIX 10 Pa3IMYHBIM HHTEpecaM. [JIs 3TOro HCIONIB3YIOT-
cs1 MHTepHET-(HOPYMBI, OIOTH U corpanbHble ceTi. ConnaibHbIe CETH CTa-
JIM CBOETO PO/Ia MHTEPHET-NPUCTAHUIIEM, T7I€ KaXKIbIH MOXKET HAWTH TEXHH-
YECKyI0 W COIMAIBbHYIO 0a3y JUls CO3MaHMsI CBOETO BUPTyaJIbHOTO «si». [Ipn
9TOM JTI000H MOJIB30BATETh MMEET BO3MOXXHOCTB HE IIPOCTO OOIATHCS ¥ TBO-
PHUTb, HO U A€UTHCS IIJI0aMH CBOETO TBOPYECTBA C MHOTOMUJTMOHHOM ayu-
TOpHEH TOH MK MHOU colabHOM ceT. Takum o0pa3zom, IHTepHET MOXXKHO
TaK)Ke OTHECTH K cpe/cTBaM (JOPMUPOBAHUSI IPABOBOW KYJIBTYPBI.

[Tox mpaBoBO#l KyJIbTypOl MOHUMAETCsl 00YCIOBJICHHOE BCEM COIHAb-
HBIM, TyXOBHBIM, TOJTUTHYECKUM U SKOHOMUYECKHM CTPOEM KaueCTBEHHOE
COCTOSTHHE TPAaBOBOW XU3HU OOIIECTBA, BBHIPAYKAIOIIEECS B JOCTUTHYTOM
YPOBHE Pa3BUTHUS IPABOBOH JESTENBHOCTH, OPUANIECKUX AKTOB, IPABOCO-
3HAHMSA U B [IEJIOM B YPOBHE IIPAaBOBOTO Pa3BUTHS CyObeKTa (UesioBeKa, pas-
JIMYHBIX TPYTII, BCETO HACENCHNS), @ TAKXKE B CTEIICHN TapaHTHPOBAHHOCTH
TOCYAapCTBOM M TPAXIaHCKUM OOIIECTBOM IPaB M CBOOO[ YETIOBEKa.

Hecomuenno, Bo3neiictBue Ha yenoBeka CMU urpaer BaxkHYIO poJib
B (hopMHPOBAHUM €TO0 IPABOCO3HAHMUS, HO HEOOXOMMO IIOMHHTB: TO, YTO Ha-
BA3BIBAETCSI, PAHO WJIH ITO3/IHO BBI30OBET OTTOpKEHUE. B cBsA3U ¢ 3TUM crienyer
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BOCIIUTHIBATH Y€I0OBEKa HOBOTO TUIIA, C OE3yPEUHBIM IPABOCO3HAHUEM, KO-
TOPOE JOJHKHO MPOUCXOJUTH €CTECTBEHHO, O3 MaBICHUs U arpecCHu. JTO
€IMHCTBEHHBIH COCO0 co3/1aHusl OJIArONPUSITHON Cpejibl OOUTAHUS YeI0-
BEYECTBA, IJIe BCE COLUabHbIE chepbl 0OIIECTBEHHON XKU3HHU OYyIyT rap-
MOHHYHO COYETAThCSI IPYT C APYroM. B TakuxX YCIIOBHSAX TEPMHUHBI «0OIIIE-
CTBO» U «TOCYJapPCTBO» MOTYT ObITh CHHOHHMAaMH, TIPH 3TOM MX HHTEPECHI
CTaHyT enuHbIL. Toraa 4eaoBeK, ero mpaBa u CBOOOIbI OYIyT MOJIOKECHBI B OC-
HOBY OOIIIECTBEHHBIX OTHOIIEHHH He (POPMAIIBHO, & YTBEPUBIIKHCH B POJIU
OCHOBHOM MOpajy 001IecTBa.

Mbl IOJKHBI CTPEMHUTBCS K CO3/IaHUI0 OOIIECTBa, IJIe YeIOBEeKa HEe TPH-
HYXJIAIOT CYIIECTBOBATh B CTPOrO OIPAHUYEHHOM MPOCTPAHCTBE, C COMHH-
TENbHBIMU LICHHOCTSIMU U IBOMHBIMHU CTaH/IapTaMHU, TJIe CHJIa — ITO 3HAHUE,
[7Ie YeJI0BEeKY JlaHa BO3MOXKHOCTh Pa3BUBATh CBOM CIIOCOOHOCTH, TIPUYMHO-
JKaTh U HAKAILJIMBATh OJara, OCHOBBIBASICh HA TADMOHMYHOM COCYIIECTBOBA-
HUH C JPYTHMHU TPAXKIAHAMHU M BCTPAUBASCh B OKPYXKAIOIIUN MUD, HE TPH-
YUHSISL eMy yiepoa.

. H. Bappaes,

doyenm rkagedpwl opucnpydenyuu Armamurnckoeo guruana CII0I'VII (Kazaxcman),
KaHOUOam rpuoUdecKux Hayk

MPABOBASl U HPABCTBEHHAS! KYJIbTYPA OBLLECTBA —
COOTHOLUEHUE U BBAUMHAS OBYCJIOBJIEHHOCTb

«JleMokpaTn3anus o0IecTBa U pa3BUTHE PHIHOYHON YKOHOMHKH B CO-
BPEMEHHOM COLIYME MPEIIOIararoT (popMUPOBAHKE B COLHATEHO-IIPABOBOM
TIOJIC Pa3BUTON JTMYHOCTH C IPABOAKTUBHBIM BEKTOPOM MOBEJICHUS, KOTOpast
3HACT CBOM TIpaBa W OOS3aHHOCTH, YMEET 3allMINATh CBOW ITPaBa 3aKOHHBI-
MU CPEACTBAMH M YBA)KACT IIpaBa M 3aKOHHbBIE MHTEPECHI IPYTHX IPKIAH).
B npuBenenHoit ¢ppaze TOUHO 0003HAUCHA OCHOBHAS LIEJIb Pa3perIeHus po-
0J1eMbl COOTHOIIICHHMS TIPABOBOM HPABCTBEHHOM KYJBTYPBI, KOTOpasi, B CBOIO
ouepeib, ABISETCS IPOU3BOJHON OT Ooliee CIOKHOM IPOOIeMbl — COOTHO-
IICHUS ¥ B3aUMHOM O6yCJ'IOBJ'IeHHOCTI/I ImpaBa U HpaBCTBCHHOCTH.

OObpamasce K BOMPOCY COOTHOLICHHS MPaBa M MOpANX B HAIE BpeMms,
CIIEZyeT ONUPAThCs HA ONPEAEIICHHbIe HAyKOH KOMIIOHEHTHI JAHHOTO COOTHO-
LICHHMS: SAUHCTBO, Pa3INyKe ¥ B3auMozeiicTerue. Mopais B Haubosee 001mx
Yeprax MPeACTaBIseT COO0H COBOKYITHOCTh HCTOPUYECKH CKJIA/(BIBAIOIINX-
Csl U pa3BHBAIOLINXCS )KU3HEHHBIX PUHIUIIOB, B3IVIAIOB, OLCHOK, YOeiK 1e-
HUI ¥ OCHOBAaHHBIX Ha HUX HOPM IOBEICHHS, ONPEACISIONIHNX U PETyIUpy-
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IOIIMX OTHOILIEHMS JIOAECH APYT K JIpyTy, OOIIECTBY, TOCyAapCTBY, CEMbE,
KOJUICKTHBY, KJIacCy, OKpYKalomel neiicTBuTenbHOCTH. [IpaBo — 310 HC-
XOJISIIIIME OT TOCYAapcTBa HOPMBI, IIPU3BAHHBIC BRIPAXKATh WU T'YMaHU3Ma,
HPaBCTBEHHOCTH, CIIPAaBEIJIMBOCTH, OAlaHC WHTEPECOB MEX/Y Pa3IMYHbI-
MH CJIOSIMHU 0OIIIEeCTBA.

HecmoTpst Ha OueBHTHYIO B3aMMOCBSI3b U B3aMMOJCHCTBHUE MPaBa U MO-
paJii, HaIM4Ke y HUX MHOTHX OOILUX YePT, IPOLIECC YIOPSI0YEH S UMH 00-
IIIECTBEHHBIX OTHOIICHUI HE SIBIISIETCS aOCONIOTHO COINIACOBAHHBIM U Oec-
KOHOIUKTHBIM. TpeOoBaHMs HPAaBCTBEHHOCTH W NpaBa MHOT/A HE COBIAja-
10T, @ HEPEAKO U IIPOTUBOPEYAT APYT APYTY.

Obpamasce K 00IMMM YepTaM IMpaBa U MOPAJH, IPEXKIIE BCETO CIEIYeT
OTMETHUTB, YTO OHU OTHOCSTCS K OAHON OOJBIION IPyTINE PEryIaTOpoB — CO-
IuabHBIM HopMaM. OOBEKT peryTupoOBaHus TaKKe OOIIHiT — OOIIECTBEeH-
HbIe OTHOWIEHNUS. [Ipy TOM U HOPMBI TIpaBa, © HOPMBI MOPAJIH OTpPEJIeNICH-
HBIM 00pa30M yCTaHABIIMBAIOT, 3aKPEIUISIOT U TapaHTUPYIOT ITPaBHIIA TTOBE-
JIeHns1 CyOBEeKTOB. Y MpaBa ¥ MOpaJIU €IMHasl 11eJIb — BIIUSTH Ha ITOBEACHHUE
Jroziel, (POpMUpYS CTaHAAPTHI MOBEACHHSI M [IEHHOCTHBIE OPHEHTHPHI 00111e-
ctBa. OIMHAKOBBI TAK)KE HCTOKHU, HICTOYHHUKH IIpaBa 1 MOPAIId — 3TO MU(BI,
penurust, o0br4an, Tady. bazoBbIMU KaTeropusMu MOPAJIU U TIpaBa sIBIISIOT-
sl CIIPaBeIMBOCTh M cBOOOAa. CTPYKTYpBI IIpaBa U MOPAJH CXOXH, B 000-
UX ABJICHUAX BBIACIAIOT TAKHUE 3JICMCHTBI, KAK HOPMbI, OTHOIICHHA, CO3HA-
HHE, KyIbTYpa.

Hmes MHOTO pazinuyuii ¥ 00IMKX YepT, IPaBoO ¥ MOPAJb TOCTOSHHO B3a-
nmozerctBytot. I1. . HoBropoaues ormeuaet: «Tam, rie npaBo OTKa3blBa-
eTcs AaTh KaKoe-HUOYIb NPEeINICaHNe, BEICTYAeT CO CBOEH BOJIEH MOpab,
a Ie Mopallb He MOJKET OJJHHM CBOMUM BHYTPEHHUM aBTOPHUTETOM CAEPKH-
BaTh MMPOSIBJICHUS ATOM3Ma, Ha TIOMOIIb €H MIPUXOANT MPaBO CO CBOMM BHEIII-
HUM HPUHYKICHHEM.

CooTHOIIIEHNE HOPM TIpaBa U MOPAJIX He SBIISETCSl HOCTOSIHHBIM. OHO 3a-
BHCHT OT MHOTHX (h)aKTOPOB: HCTOPUYECKOTO ITaIla Pa3BUTHs OOIIECTBA, IKO-
HOMHYCCKOI'0O 1 COIMUAJIbHOTO IMOJIOKCHUSA, ITIOJIUTHUYECKOTO CTPOA U CTa6I/IJ'II)-
HOCTH. BBI,I:[GJ'IS[IOT IIPUHIMUII, TI0O KOTOPOMY pa3BUBAIOTCA MNpaBO U MOpaJib
CO BPEMCHHM UX BOZHUKHOBCHUA: YEM BBIIIC HPABCTBCHHAA KYJIbTypa O6H_[e-
CTBA, TEM MEHbIIIE TIOTPEOHOCTH B 3aKOHAX U TEM OHU MsATYE. 3/1€Ch HAXOIUT
CBOE IIPOSBIICHHUE MTOHATHE «IIPABOBOH HICATM3M»: OH TEM BBIIIE, YEM BbI-
1II€ TTPaBOBasi KyJIbTypa 1 MPaBOCO3HAHUE. B3anMOCBA3aHHOCTE MpaBa u MO-
pasii KaKk CHCTEMBI PETYJIMPOBAHUS COLMAIBHON KU3HN OTOBAPHBAIOTCS HX
00IMM IpU3BaHNEM H IETIbI0 00ECIIeUNBATh TAPMOHIMYHOE Pa3BUTHE 001IIe-
CTBa Ha OCHOBE OOIIEYETIOBCYECCKUX MPUHIIUIIOB PABEHCTBA, CIIPABEINBO-
CTH, TyMaHN3Ma ¥ CBOOO/IBI.
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HecmoTpst Ha BO3MOXHOCTh TApMOHUYHOTO COTPYTHUIECTBA, MKy Tpa-
BOM M MOpaJIbIo Bceraa OyayT CyIIeCTBOBAaTh MPOTHBOpeUrs. VIX mpHauHbI
3aKJIIOYAIOTCs B CrIeli(uKe, B TOM, YTO Y HUX PAa3HBIE METOBI PETYIISILUH,
Ppas3JInYHbIC TOIXO0/IbI, KPUTEPUH OLICHKU NOBeIeHNs CyObekToB. IIpaBoTBOp-
YEeCTBO SIBJISIETCS IOCTATOYHO MEJICHHBIM M CIIOKHBIM ITPOIIECCOM, KOTO-
PBIH COCTOMT M3 MHOTHX 3TaroB. Mopaib e 3HaYUTeNIbHO OoJiee THOKast
U MOXXET OBICTPO MeHAThCs. [109TOMY TIpaBo 4acTo OTCTAET OT HEYCTOWYH-
BBIX HOPM MOPAJIN HJIM MPOCTO HE OTBEYAET UM BCJIEACTBUE OLUIMOOK, JI0MY-
IICHHBIX MPU 3aKOHOTBOPUECKOM Ipoiiecce. Mopaib 0ObIYHO NPENbsIBISIET
BBICOKHE TPEOOBaHMS K JIIOMSIM, OTOOPAXKAET ONPEAEICHHOE HICaTbHOE M0~
BE€/ICHHE, TOTJja KaK IIPaBO MEHee TPeOOBATEIbHO, yCTAHABINBACT IOMYCTH-
MbI€ ()OPMBI TOBEAEHUSI, KOTOPBIE MOTYT OBITh YK€ HE MOPAIbHBIMH, HO €I11e
1 HE TIPOTHBO3aKOHHBIMH.

B KOHTEKCTe M3IOKEHHOTO XOTEJIOCh OBl 00paTuTh 0co0OE BHUMAHHE
Ha MPo()ECCHOHATBHYTO MOPAJIh, KOTOPAsi OTPAXKAET YePTHI OPE/ICIICHHOTO BU-
Ja iesiteibHoCTH Jrozieit. OHa BakHa B Tex npodeccrsix (Bpadn, FOPUCTBI), KOTO-
PpBble HETTOCPEICTBEHHO B3aNMOJICHCTBYIOT C JIFOIbMH, KacaloTcsl UX cyie0, 3710~
POBbsI ¥ kn3HU. HOpMBI TIpaBa opoOHO periaMeHTHPYIOT UX JIEITEIbHOCTb,
HO crienQuKa 3aKII04aeTcss B HEIOBTOPUMOCTH M YHUKAIBHOCTH pasperiac-
MBIX CUTYaIHH, KaXIyI0 N3 KOTOPbIX HEBO3MOYKHO HOPMATUBHO YPErYJIUPOBATh.
Beuny 0coboii BaykHOCTH Tpy/a Jitofei 3ThX npodeccrii Ha ee IpeaCTaBUTe-
JISIX JIEKUT OYEHb OOJIBIIIAst OTBETCTBEHHOCTD, KAK IIPABOBAsI, TAK U MOpPAJIbHASL.
B nponecce norcka npaBUIbHOTO BEIXO/IA U3 CIIOKHBIX, HOPMAaTUBHO HE OIIpe-
JICTICHHBIX CUTYALUI TPUTOTHBIMH CTAHOBSATCS MOPAJIbHBIE IPUHIAIIBL, OCHOB-
HBIE HJIEN, COCTABIISIOIIIE OCHOBY MOpaJIH, €€ CyTh M HalleleHHOCTh. OHH T0-
3BOJISIIOT IPHHSTH OPUTHHAIBHOE U 3(Q()EKTUBHOE pelIeHne, KOTOPOe He ITOBIIe-
4eT 32 co00H HeraTHBHBIX roceicTBHi. CoOmoneHre MOPATEHbIX TPUHITUIIOB
IOPUANYECKUMH PaOOTHUKAMH TAK)XKE MOJUIEPKUBACT MX aBTOPHUTET, MPEIT-
CTBYET BO3HUKHOBEHHIO K HIM HEJIOBEPHSI, IPEHEOPEKEHSI M HEHABHCTHU B 00-
IIECTBE, JIeAeT JOCTIKEHHE TIOCTABICHHBIX 3a/1a4 00JIee JICTKUM.

Hepenxo ropuaudeckuM paOOTHUKAM HPUXOIUTCS pelaTh BHYTPEHHUE
HpaBCTBEHHBIE KOHPIUKTHI. TPyIHO IPEICTaBUTh MOPAIbHOE COCTOSTHHE Ye-
JIOBEKa — VCIHOJIHUTENS CMEPTHOI Ka3HH, KOTa COLMYM «CO3pei» 10 MHOo-
HUMaHUsI OE3HPAaBCTBEHHOCTH JAHHOTO BHJA YTOJOBHOTO HakazaHus. He-
pa3penImMbIMI HPaBCTBEHHBIMH MTPOOJIeMaMu ISl MEAUKOB (M HE TONBKO)
OCTAIOTCS 9BTAHA3MSI ¥ TPAHCIUIAHTAIS OPTaHOB M TKAHEH YesIOBEKa U Jpy-
THe, IPEeXE BCEro MOpaibHbIe, TPOOIeMbl. B MOn00HOM cuTyaluu MOXKET
OBITH IPUMEHEH MOPAIGHBIN TPUHIIAIT TYMaHN3Ma, KOTOPBIH MIpexycMaTpH-
BaeT JII0OOBB K JIFOJSIM, TOJIEPAHTHOCTh M IOHMMaHHKE, CIIPABEJIMBOE OTHO-
LIEHUE KO BCEM.
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A. C. lemuyeHko,
macucmpanm I Kypca ropuouueckoeo ¢paxynemema CII0I'VIT

HOPMbI MPABA U PEJIUTMO3HbIE HOPMb
KAK PEFYNITOPbl OBLLECTBEHHOIO NOBEAEHUSA

Ha coBpemeHHOM 3Tane pa3BUTHs 00IIECTBA BOIIPOC O B3aHMOOTHOIIIE-
HUU [IpaBa U PEIMTUU PacCMATPUBAETCS C ABYX [TO3ULIMI: IIepBasi yTBEPKAA-
€T BEPXOBEHCTBO PEJIUIUU HAJl IPAaBOM, OJIMLIETBOPSISI IPABO € 3aKOHOM; BTO-
pas ke, Hao0OPOT, pa3rpaHNYMBACT ITOHITHS MIPaBa, 3aKOHA U PEITUTHUU KaK
OTJIEJIbHBIE HHCTUTYThI, TEM CaMbIM MO3BOJISISI UM CYLIECTBOBATH BO B3aUMO-
JIEUCTBUU APYT C IPYTOM.

Penurnosneie u npaBoBble HOPMBI KaK OCHOBHBIE 3JIEMEHTHI PEIUTHO3-
HOW U MPaBOBOM CHUCTEM OIPEICISIOT POJIb UX BO3ACHCTBHS HA OOIICCTBCH-
HbI€ OTHOIIEHUS, YCTAHABIMBAIOT MPaBUJia MOBEACHUS JIIOJEH B COLUyME,
a TaKKe MPECAONPEALCIIAIOT MECTO JaHHBIX MHCTUTYTOB B CUCTEME HeHHOCTeﬁ.

B Nepuoa CTAaHOBJICHUA W Ha HAYaJIBHBIX 3Talax pa3BUTUSA IMPAKTHUYC-
CKH BCC€ OCHOBHBIC ITPABOBBLIC CUCTEMbBI COBPEMCHHOCTHU ONIMPAJIUCH HA TECO-
JIOTMYeCKHEe UCTOYHUKU. HO B CBOEM HBIHEIIHEM BHUJIE €BPOIEICKOE IIPaBO
HaTpSAMYIO HE CBS3aHO C PEIMTHEH, a NCIaMCKOe TIpaBo, HA000POT, B IETIOM
HE MOYKET PACCMaTPUBATHCSI BHE PEIMTMO3HOTO CO3HAHUS U COOTBETCTBYIO-
el HpaBCTBEHHOCTH. [laHHAs 0COOEHHOCTH CITYKHUT ITOITBEPIKICHIEM TOTO
(akTa, 9yTOo ecnm B EBporie B 11e1oM 10CTaTOYHO JaBHO MPOM3OILIO TOI00-
HOE pa3rpaHU4eHHE, TO B MyCYJIBMAHCKOM MHPE UCJIaM JI0 CUX IOP OXBaTbl-
BaeT, [0 CYTH, BCE CTOPOHBI JKU3HU OOIICCTBA.

Heo0XoauMoCTh KOMIUIEKCHOTO MCCIICIOBAHUS B3aUMOJICHCTBHUS TIpaBa
W PEJIUTUH OTIPE/IEIeHa TEM, YTO, HECMOTPs Ha UX Pa3IUYHbIC LEJIH, PETUTHS
1 IpaBO BBICTYIAIOT B BUJAC HECHHOCTHO-HOPMATUBHBLIX CUCTEM B IIPOLICCCC
peryIMpOBaHus 00IIECTBEHHBIX OTHOIICHUA. [IpH 3TOM HEOOXOIUMOCTB I10-
HUMaHHWA JaHHBIX UHCTUTYTOB, UX HOPM M Ha3HAa4YCHUA U npo6neMaTm<a SAB-
JISIFOTCSI OCHOBHBIMH CIIOCO0AMU OTpe/iesieH s 00IIUX cep perynnpoBaHHus.
[Tpu coBnagennn chepsl peryIupyeMbIX OTHOIICHNH IPABOBBIE U PEITUTHO3-
HBIC HOPMBI OBIBAIOT OUCHB CXOXKH, a HHOT/IA M TOXKJICCTBEHHBI TI0 XapaKTe-
Py CBOMX IPENMCAHU, OKa3bIBasi TEM CaMbIM COIVIACOBAHHOE BO3JIEHCTBUE
Ha collMajgbHOE pa3zBuTue. Tak, XpUCTHAHCKUE HOPMBI COAEpKAT MHOTOUHC-
JICHHBIE ONPEEIICHUs TOJKHOTO U 3alPENiaeMoro € IMO3UIUHU 3aKOHA ITOBE/IEe-
HUsl. MHOrMe NPUHIUIIBL 1 HOPMBI IIPaBa COMIACYIOTCS C MOJIOKEHUSIMU OC-
HOBHBIX UCTOYHHUKOB XPUCTHAHCTBA. B psijie ciiydyaeB opuIudecKue HOpMbI
TEKCTYaJIbHO BOCIIPOU3BOASAT NPEIUIECTBYIOLINE UM PEJIUTHO3HBIE HOPMBI.

[IpaBo BBICTYIIACT YHUBEPCATIHHBIM PETYISTOPOM OOIICCTBECHHBIX OT-
HOUIEHUH, C OIHOW CTOPOHBI, CYyIIECTBYS BHE HOPM 3aKOHa, a C APyroid —
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SIBIIICH MHCTPYMEHTOM rocyfapceTsa. PaccmarpuBasi paBo Kak peryisiTop,
CJIelyeT IIPU3HATh, YTO €T0 Ha3HAUYCHNE B OOIIECTBE 3aKIIFOYAETCSI B YTBEPIK-
JICHUM HOPMaTHBHBIX Ha4all, PETYJIITHBHOM IPaBOBOM BO3/ICHCTBUH HA 00-
LIECTBEHHbIE OTHOIIEHU. [IpaBo perynupyer oOIIecTBeHHbIE OTHOILICHUS
BO B3aUMOJIEHCTBUY C MHBIMH HOPMaMH KaK IEMEHT CUCTEMBI COLUAIBHOTO
HOPMAaTUBHOTO perynupoBaHusa. OIHUM U3 TaKUX IEMEHTOB SIBJISETCS Pelu-
T'Hs B 4aCTU CBOMX IICHHOCTHO-HOPMATUBHBIX yCTaHOBHeHHﬁ.

PaccmarpuBast mpaBOBYIO U PENUTHO3HYIO CUCTEMBI, CIEIyET OTMETUT,
YTO KaXKas U3 HUX MPEACTaBISIET COO0i OMpeieIeHHYIO [IEIOCTHOCTD, dJe-
MEHTBI KOTOPOIl B3aNMOCBSI3aHbI U B3aUMOOOYCIIOBIIEHBI.

MBI nosnaraem, 9To peIMruo3HbIe HOPMbI 001aJat0T BCEMU HEOOXOIUMBbI-
MU TIIPU3HAKAMU COLIMAIIBHBIX HOPM, KOTOPBIE MPOSIBIIIOTCS B CIETYIOIEM:
1) penurno3nas Hopma BEICTYIIAET Kak 00paser 1JIsi HOBEACHHSI BEPYOIINX
JIOZIeH, KaK 3TaJOH ONPE/IEICHHBIX OTHOIICHHH; 2) ee IpeIICaHisi OTHO-
CATCS HE K KOHKPETHOMY MHAMBHUY, a K 00Jiee M MEHEe IMINPOKOMY KpyTy
mronel. Penmurno3neie HOPMBI OTIIMYAIOTCS OT TIPABOBBIX TEM, 4TO Oa3zupy-
I0TCS Ha PEJIUTHO3HBIX UAEAX U MpeAcTaBieHUuax. OTHAKO PoNb PeIUruo3-
HBIX HOPM HE OIPaHHUYMBACTCS PETYIUPOBAHNUEM BHYTPULIEPKOBHON U MEXK-
KOH(ECCHOHAJIBHOM PEIMIHO3HON NESTEILHOCTH. Penurust yxe B paHHHX
(hopmax perynmpoBasa U CBETCKHE OTHOIICHHS, a IPAaBO Ha ONPEeICHHBIX
oTamnax UCTOPHU B pAAC CTPAH MOJTYy4aJI0 BBIPAXKCHUC NMEHHO B PCIIUTHUO3-
HBIX JIOTMaX.

TecHas cBs3b IIPaBa U PEJIUTUU XapaKTepHa MPAKTUYECKH UL BCEX Ipa-
BOBBIX CHCTEM HapoJ0B MHUpa. HeT HU OfHOW CHUCTEMBI APEBHETO MHCAHO-
TO IIpaBa, KOTOpast He BKJII04aja Obl PEIMTHO3HbIE MPEAINCAHNS U PUTYAITb-
HBIE NpaBUJIa. B COBpEMEHHOM MHUpPE 3TO COOTHOLIEHHE BBIPAYKAETCS He-
CKOJIbKO nHade. CTeNneHb BAMSHUS PEIUTHO3HBIX HOPM 3aBUCHT IIPEXK/IE BCETO
OT YPOBHS COLUAJIEHO-IIOIUTUYECKOTO PAa3BUTUS CTPAHBI.

IIpaBo u penurus BBICTYNAOT KaK IEMEHThI CUCTEMBI COLIUAIBHOTO pe-
TYIUpOBaHMs. Penurust B 4enoBe4eckoM O0IIeCTBE BO MHOTOM OIIpE/IeNsieT
noBezicHue Jroneit. HocuTenu mpasa B MoJaBIIsIOIEM OOJIBIIWHCTBE SIBJISI-
IOTCA HOCHUTCIIAMU pCHPIFI/IOSHOﬁ HJICU U BOCIPUHUMAIOT MUP U O6I_IleCTBO
CKBO3b IIPU3MY PECIMTIMO3HBIX YCTAHOBOK. B 10 xe BpPEMsS HOCUTEIIN PEIIU-
THO3HOM UJIeN yCTaHABIMBAIOT ITPABOBYIO CUCTEMY M COOTBETCTBEHHO BKJIa-
JBIBAIOT B HEE CBOU PEIIUTHO3HBIE HEHHOCTH, KOTOPBIE, B CBOIO 0YEPEIb, HO-
CAT CakpalbHBIA XapaKTep, TO €CTh UMEIOT CBOM KOHEYHBIM MCTOYHHUK CO-
IJACHO UX MPEACTaBICHUSIM O bOXKeCTBEHHOHN BOJIE, KOCMHUYECKOM 3aKOHE.
OHH BO3BOJAT IIPABOBBIE YCTAHOBJIEHUS! HEMTOCPEACTBEHHO K BBICIIUM OC-
HOBaM MHPO3/IaHHsI, YTO 00ECIEUNBACT HEPA3PBIBHOE IEPEIUICTEHIE PEITH-
THO3HBIX U [IPABOBBIX HOPM.
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A. B. [lepOuHa,

doyenm Kagheopsl meopuu npasa u npasooxparumenvroii desmenvrhocmu CI10I'VII,
Kanouoam ropuouyecKux Hayx;

H. N. KpaBuyoBa,

3amecmumens 0ekana wpuouyeckozo gaxyremema CII6I'VII no socnumamenvuou pabome,
Kanouoam neoazo2uieckux Hayx,

L. A. Poranesa,
mazucmpanm Il kypea opuduuecrkoeo gpaxynemema CII01'VIT

NPABOBAS KYJIbTYPA B CEMENHbIX MPABOOTHOLLEHUSX

[MousiTHE «KYIBTYpa» BOCXOIUT K JIATHHCKOMY cIIOBY “‘cultura” («Bo3-
JIeNbIBaHNe, BOCIIUTAHUE, 00pa30BaHKe, Pa3BUTHE, IIOYMTAHKE, BBIPAIINBA-
HUe, oOpabaTeIBaHME), KOTOpOe 0003HaYaI0 (PYHKIUIO, CBSI3aHHYIO C TIPH-
oOpeTeHueM 3HAaHUMH, OIBITA, IeJICHANPABICHHBIM BO3/ICHCTBHEM YEIOBEKa
Ha MPUPOLTY.

[IpaBoBas KyabTypa 3aHEMaeT 000COOJIEHHOE MECTO B COLMOKYIJIBTYPHOM
mpocTpaHcTBe. [I0HOCTBIO OHA HE COBNAACT HU C OTHUM BUAOM KYJIBTYPbI
B CEMEHHBIX MPABOOTHOILIEHHSX (MaTepHaIbHOMN, TyXOBHOMN, ITOJIUTHYECKOM
U T. 11.), CO3/1aBasi yHUKAJIbHOE COYETAaHNE KaK MaTepHaIbHBIX, TaK U HJCalb-
HBIX, JyXOBHBIX KOMIOHEHTOB. OHa HaXOAUTCSA B OTPAHUYEHHOM CIMHCTBE
1 B3aUMOCBSI3H C OCTAJIbHBIMHU 00IACTSIMU KYJIBTYPBI — ITOTUTUYECKOH, 3TH-
9YeCKoi (HpaBCTBEHHOM), 9CTETHUECKOM. Mex Ty TeM B IOpHANIECCKON HayKe,
KaK U B KyJIBTypPOJIOTHH, HET €ANHOTO TIOHNMAaHHUsI HU TEPMHHA «KYJIBTypa»
BOOOIIIE, HU NTPABOBOH KYJIBTYpBI B YACTHOCTH.

Ha coBpemeHHOM 3Tare pa3BUTUS COLUOIOrO-IPABOBOM MBICIH HapsLy
C YKa3aHHBIMH 3JIEMEHTaMH MPaBOBOM KyJIbTYphl HCCIEAOBATEIN B paMKax
€€ CoZIep KaHus BBICIISAIOT OlleHOUYHbIH KomnoHeHT. Tak, T. H. Haymosa cuu-
TaeT, YTO «IPaBOBast KYJILTypa — OJHa U3 (hopM colmanbHO 3HAYMMOM TBOP-
YEeCKOM JIesITeIbHOCTH JItofiel B chepe rocyiapCcTBEeHHO-ITPABOBBIX OTHOIIE-
HUIA, BBIPAXKEHHAsI B [IPABOBBIX HOPMAaX, MHCTUTYTaX U CIIOCOOHOCTHU OLIEH-
KM JAHHBIX SBICHUI.

W. JI. IBaHHUKOB ONpENEssieT, YTO «IIpaBoBasi KyJbTypa — 3TO OAHA
n3 GOpPM COIMATFHO 3HAYMMOM TBOPUYECKOH JESITENHHOCTH JIIofeH B cdepe
TOCYIAapCTBECHHO-TIPaBOBBIX OTHOIICHMH. OHa BBIpakeHa B MPABOBBIX HOP-
Max, MHCTUTYTaX U CHOCOOHOCTH OLICHKH JIAHHBIX SBICHUI».

H. . Mary3os, A. B. Manbko He GOpMYIHPYIOT OMpPEIeICHUs TOHS-
TUS «IIPABOBasl KyJabTypay, OTMeYas JIMIIb, 4TO B IMIMPOKOM IJIaHE IPaBOBas
KyJIbTypa OXBaTbIBa€T BCE MPABOBbIE LIEHHOCTH, CYIIECTBYIOLINE B JaHHOE
BpeMs B JIaHHOH CTpaHe, BbIpayKaeT 3TUKY B3aUMOOTHOLICHUH CyOBEKTOB
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OOIIECTBEHHOH JKU3HM C NTPABOM, 3aKOHAMH, JPYTHMMH I0PUANIECKUMHE (e-
HOMEHAMH.

CBoeoOpasHoe oTpaxkeHue pEeHOMEH HIMPOTHI U «HEOMPEACIIEMOe) pac-
CMaTPUBAEMOT0 MOHATHS MOTydm B (prtocodun npasa. «IIpaBo kak Kyib-
TYPHBII ()EHOMEH — YacTh 00IIeUeT0BeYecKor KyIbTyphl. [IpaBoBast Kyib-
Typa — 3TO BECh MPABOBOI KOCMOC, OXBaThIBAIOIINI BCE MOMEHTHI IIPABOBOM
(hopMBI OOIIIECTBEHHOM KHU3HHU JFOACH, 0COOCHHO CEeMEHHBIX TPaBOOTHOIIIC-
Huil. KyapTypa 31ech Kak pa3 ¥ COCTOUT B CIIOCOOHOCTH U YMEHUH XKHUTh
1o 3Toi (hopme, KOTOPOil MPOTUBOCTOUT HEOPOpPMIICHHAs (HEOIpeIeIeH-
Hasi, HEYNOPsII0OYCHHAs!, XaOTUYHAsI, a TOTOMY M NPOU3BOJIbHASA) (PaKTH-
HOCTb...» — nuueT B. C. Hepcecsui.

I/ICXO}IH N3 BBINICHU3JIOKCHHOI'0, MOXHO CACJIAaTh BBIBOA, YTO ITOHATHC
MIPaBOBOM KyJIBTYPhI MOXHO pacCMaTpyBaTh B JBYX aCIEKTax: KaK OLCHOY-
HYIO (aKCHOJIOTHYECKYI0) M COAEpIKaTebHYI0 Kareropuoo. B mepsom ciry-
Yqac OHA IMOHMMACTCA KaK KAYCCTBECHHOC COCTOSIHHUEC HpaBOBOIjI JKHU3HU 06L[Ie-
CTBa HAa Ka)XKJJOM 3Tale €ro Pa3BUTHsL. DTO TO3BOJISIET OXBATUTh U OLIEHUTH
MIPaBOBOM acIeKT CeMEHHOM )KN3HH, @ IMEHHO CeMelHbIe IPaBOOTHOIICHHS
B 1I€JIOM U €€ OCHOBHBIE C(epbl B OTACITBHOCTH.

CemeitHbIe PaBOOTHOIIEHHS — OOIIECTBEHHBIE OTHOLIECHHS, YPETyJIUpPO-
BaHHbIE HOPMaMH CEMEHHOT0 NpaBa, BO3HUKAIOIINE BCIIECTBUE Opaka, poa-
CTBa, YCHIHOBJICHHS WJIM MHOW (POPMBI yCTPONCTBA AETEH B CEMbIO, OCTaB-
muxcst 0e3 MOTeueHNsT POAUTENEH.

[IpaBo pebeHKa )KUTH ¥ BOCITUTHIBATHCS B CEMbe MpU3HaHo B Poccnu He-
OTBEMJIEMBIM ITPABOM Ha BCEX YPOBHAX — OT OBITOBOIO J10 HOpMaTuBHO-3a-
KOHOJATeJIbHOTO. Pe0EHOK JOIKEH MMETh CEMBIO, 00ECIIeUNBAIONIYIO €TO
HOpMaJIbHO€ pa3BUTHE, NPUBUBAIOIIYIO €My OIpEeNICHHBIE KYJIBTYPHBIE
IIEHHOCTH, B YaCTHOCTHU TPABOBYIO KYyJBTYpPY, KOTOpas HeoOXoauma pedeH-
Ky IS HOPMAJIBHOTO CYIIECTBOBaHUS B obmiecTse. XKu3Hb peOCHKA B ceMbe
MIPEANIOYTUTEIBHEE CO BCEX TOUEK 3peHusl. KoHeuHo, MMeeTcs B BUY CEeMbs,
HE [IPUHOCALIAA Bpela BOCIIUTAHUIO U KYJIETYPHOMY CTaHOBIICHUIO HECOBEP-
meHHosleTHero. [IpuBIeKaTeIbHOCTE UIeN BOCIIMTAHMS JIETEH B CEMbE, €T0
MIPEANIOYTUTEIBHOCTE TIepe] IyOInuHbIME (popMaMu, 0COOEHHO B OTHOIIIE-
HUH JIeTeil paHHEro BO3pacTa, OCHOBaHA Ha BCEMUPHOM UCTOPHYECKOM OITbI-
Te, MOATBEPXK/IeHa HAyYHBIMH M3BICKAaHUSAMH IMPEACTABUTEICH Pa3IMIHbBIX
TYMaHUTApHBIX HAyK: MeJarOrMKH, TICUXOJIOTHH, COLMOJIOTHH, KYJIBTYpOIIO-
Uy, IIpaBsa u ap.

PebGenok HyXJgaeTcst B OIIyIIEHUH 3alUIIEHHOCTH, KOTOPYIO OH MOXET
00pecTH B TIOJTHOM 00beMe JIMIIb B ceMbe. Pogureny st pedeHKa 03Ha4aroT
6e30MacHOCTh, MPUBI3aHHOCTH, IMOIIOHAIBHOCTD, CAMO CYIIECTBOBAHHE,



A. P. IM1TpEHKo 91

KyJIBTYpY, a TaKKe MPaBoBYIO KynbTypy. be3 poxuteneit mporece popmupo-
BaHMS JINYHOCTH U KyJBTYPHOTO CTAHOBJICHHUS peOCHKA 3aTPy/IHEH.

Cremyer cka3aTb HECKOJIBKO CJI0B 00 () ()eKTHBHOCTH IIPABOBOTO PETYIH-
POBaHMs CEMEWHBIX OTHOLICHHUH, KOTOPHIE MPEICTABISIOT COO0H COOTHOIIIE-
HUE MEXAy pe3ylIbTaToM IIPABOBOTO PEryJUPOBAHUS U CTOALIEH Nepea HUM
LeNbl0. B COBpEeMEHHBIX YCIIOBHSX y4eHbIe 0003HAUMIN PsiJ] HAIlPaBICHUN
JUTSE JalIbHEHINero MOBbIIICHHUS 3P (EKTUBHOCTH KYJIBTYPHO-IIPABOBOIO pe-
TYIUPOBAHUA B IEJIOM, IPUYEM B Ka4€CTBE OCHOBHOTO BBIACTISAETCSA COBEp-
LIEHCTBOBaHUE MPABOTBOpYECTBA U npaBonpuMenenus. OgHako 0e3 jaib-
Helmero pa3BuUTHA 00IIeH ¥ WHANBHUIYAIbHONW MIPABOBOM KYJIBTYPHI TPYIHO
JIOCTHYb LIeJIe PAaBOBOIO PETYIMPOBAHUS CEMENUHBIX OTHOIIEHUH. [ToaToMy
MIPABOBYIO KYJIBTYPY CIIEIyeT IPUIHUCIIATH K IIEHTPAIbHBIM 2JIEMEHTaM MeXa-
HHU3Ma IIPABOBOTO PETYINPOBAHMSI CEMEIHBIX OTHOIIEHUH — KaK HCTOpHYE-
CKH CIIOKUBIIHHCS (paKkTOp, OKa3bIBAIONINN HEMOCPEACTBEHHOE U TIOPOH ca-
MO€ CHJIBHOE BIIUSIHHE HA Pe3yabTaT IPaBOBOTO PEryIUPOBAHNUS, CBA3aHHBIN
C BOCHIHTATEJILHON (PyHKIIMEH ceMeiHOoro rpasa.

A. P. AMUTpEHKO,
acnupanm kageopvl meopuu npasa u npagooxparumensvrol oesmeiviocmu CII6IVIT

NPABOBbIE LLEEHHOCTW B COBPEMEHHOI POCCUM

[IpobnemMaTuka TEOPETUYCCKOTO MCCICIOBAHMS TPABOBOI aKCHOJIOTHHI
SIBIISICTCSI aKTYaJIbHOU JUISI COBPEMEHHOM MpaBoBoi Hayku. Ee akTyabHOCTB
CBsI3aHa C TEM, YTO HAIIIEC TOCYIapPCTBO BCE CIIIC MIEPSIKUBACT IIEPEXOIHBIMH 1e-
PHO OT COBETCKOTO aBTOpUTApU3Ma K JEMOKPATHH, YTO, B CBOIO OUepeilb,
MPHUBEJIO K MEPUOLY IICHHOCTHOW aHOMHH, a TAK)KEe K MEePEOICHKE [IEHHO-
CTeH, HABSI3aHHBIX KOMMYHHCTHYECKON Haeonorueid. OTMETHM TaKke, 9To
€IIIe He 3aBEPIICHO CTPOHUTEIHCTBO MMPABOBOTO TOCYIAPCTBA U TPAKIAHCKO-
ro 00IIIecTBa.

B nacrosiiumii MomeHT Poccusi HaXOOUTCSl B CIOKHOU CUTyalUU Kyjb-
TYypHO-HPABCTBEHHOTO W JIYXOBHOTO YIaJKa, OOYCIOBICHHOTO BO MHOTOM
HAaBS3BIBAHHEM COIIMYMY JDKUBBIX TMOTPEOMTENHCKUX IIEHHOCTEH, a Tak-
JKE TOJPHIBOM TPAIUIIUOHHBIX OCHOB oOmiecTBa. CIIOKUBIIASACS CUTYalUs
MIPUBOIUT K JICBAJILBAIIMH IICHHOCTHU IPaBa M POCTY MPABOBOI0 HUTMIIM3MA
B POCCHIICKOM OOIIECTBE. 3HAYMMOCTh MTPABOBBIX [ICHHOCTEH JIJIs TPaBa Kak
Ba)KHEHUIIIETO COIMATIBHOTO PEry/sITOpa BEPHO OTPa)keHa B MO3HUIIUHU (hpaH-
1y3ckoro teoperuka npasa [. A. llIBapu-JIubepmana dpon Banennopda, xo-
TOPBIN CYMTACT, YTO OCHOBHOI BOIPOC MPaBa 3aKJIF0YAETCS B 0TOOPE HCTHH-
HBIX IIEHHOCTEH M CO3/IaHuU WX CUCTEeMHOHN UepapXHUH B BUIE KOHKPETHOTO
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MIPaBOIOPSAKA, HA3HAUYCHHE KOTOPOTO — IMOJACPKaHUE COIHMAIFHOTO MH-
pa. g onpenenenus mpoOiieM IpaBOBOTO HUTHIN3MA U HU3KOTO IPaBOCO-
3HaHUS, a TAKKE BBIPA0OTKH 3(p(PEeKTUBHON MOJIEIH ITPABOBOTO BOCITUTAHUS
o0IIecTBa v ONTUMH3AINN MEXaHU3Ma IIPABOBOTO PETYIMPOBAHHS C YICTOM
peanuii IeHCTBUTEILHOCTH HEOOXOAUMO TIPOBECTH KOMIUICKCHBIN PABOBOM
aHaJIM3 MPABOBBIX IIEHHOCTEH.

Jl1st uccnenoBanmsl CYIIHOCTHBIX XapaKTEPUCTUK MOHITHS «IIPAaBOBBIE
LICHHOCTI» HEOOXOAUMO MPOAHATU3UPOBATH 3HAYCHUE TTOHATHS KIICHHOCTHY
B Hay4HOI1 tuteparype. B ¢pumocodhuu mos IEHHOCTIMA TOHUMAIOTCSI CBOM-
CTBa MPEAMETA WM SBJICHUS, UMEIOIINE 3HAYCHUE [T YeIOBEKa W O0IIIe-
cTBa (6maro, mo6po, 3710, IPEKpacHOE, CTIpaBeIUBOE U Tp.). IIpu 3ToM yKa-
3aHHBIC CBOICTBA HE MPHCYIIHN MTPEAMETaM WIIH SIBICHHUSIM OT pupoabl. OHK
SIBIIIFOTCS IIGHHOCTSIMH, TaK KaK CITy’KaT 00beKTaMU HHTEPECOB UYCIIOBEKA.
M. Bebep moarai, 9To IEHHOCTh — 3TO HOpMa, UMEIOIIasl ONPEIeIICHHYIO
3HAYAMOCTB JIJIs COMANBHOTO cyObekTa. [[eHHOCTh — 3TO TOJe3HbIH pe-
MET, CIIOCOOHBIH YIOBICTBOPUTH Ty WM HHYIO TOTPEOHOCTH, UCall, HOPMA,
BBIpa)KEHUE 3HAUMMOCTH JJIs1 YeJIOBeKa Wi colnaibHoi rpynmnsl. H. HeHos-
CKHU HAXOJIWT, YTO IIEHHOCTh HE €CTh SIBJICHUE, B3ATOE caMo 1o cebe, 0e30T-
HOCHUTEJNILHO K 4esioBeKy. [[eHHOCTH — 3TO BelH, CBsI3aHHBIE C YEIOBEKOM,
MIPEeIMETHI, aHATU3UPYEMbIE C TOUKH 3PEHHS MX 3HAYMMOCTH JJIsI UeJIOBeKa.
MOKHO 3aKJTFOYUTh, YTO C TOUKH 3PCHHSI HEKOTOPBIX (BHIOCOPCKUX MOIX0-
JIOB IIEHHOCTH — BCE TO, YTO IIEHHO IS IPEACTaBUTENEH COLMyMa PH YI0B-
JIETBOPEHUH MTOTPeOHOCTEH.

AKcronorus mpaBa B HACTOAIIee BpeMs — IMPHU3HAHHOE HAIlPaBICHUE
HayK{ TEOPHUH IpaBa. ITO HANIPaBICHUE BO3HUKIIO H Pa3BUBACTCS B PE3YIIb-
TaTe MPUMEHEHIS TCOPHUH IIEHHOCTEH K N3yUeHUIO IPaBOBO JCHCTBUTEIb-
Hoctu. C. C. AnekceeB nuuiet: «Ecian 10mycTUTh, 4TO NPaBO — COLUANb-
Hasl LIEHHOCTh, TO TEOPETUYECKH BIIOJIHE ONPaBIaHHO, OCBeIlas [IPaBo, BU-
JIeTh B €r0 CBOMCTBAaX, PETYJSTUBHBIX, OXPAHUTEIbHBIX, POLECCYaIbHBIX
MeXaHU3MaX, B €ro MHOrooOpa3HOM MHCTPYMEHTApUU CBOETO POJIa MPaBo-
BbI€ I[EHHOCTH — TaKUe€ JOCTHKCHHS PETYISITUBHON KYJIbTYphl, KOTOPHIE
BBIPAKAIOT TIO3UTUBHBIN MOTCHIIMAJ MIPaBa, €ro BKIaa B 00CCIICUYCHHUE CO-
[IMATBLHOTO PEryTHPOBaHHUs, COOTBETCTBYIONIETO MOTPEOHOCTSIM COIHAIIb-
HOTO TIpOTpeccay.

B cBsI3 ¢ MHOTOTPAaHHOCTBIO TIOHSATHUS IIPABOBBIE [IEHHOCTH CPEIU
YYEHBIX-TIPABOBEIOB HET €AMHON IMO3UITUH B ONIPEISIICHUH TaHHOTO (heHO-
meHa. C. C. AnekceeB moJ] MPaBOBBIMH IIEHHOCTSAMH IIOHIMAET «KOHKPET-
HBIC COLMaTBHO-TIPABOBBIC SBIICHUS, IPABOBBIC CPEICTBA U MEXaHHU3MBI.
K HIM OTHOCSITCS: KOHKPETHOE BBIPAKEHUE COOCTBEHHOW [IEHHOCTH MpaBa
B IIPAKTUYECKOM KU3HU JIFOJICH — 0€30MMacHOCTh YeI0BeKa B KOH(DIMKTHBIX
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CUTYaIUSIX, ONIPE/ICIIEHHOCTh ¥ TapaHTHPOBAHHOCTH IIPaB, 00ECIeYEHUE HC-
THHBI, IPABAbI IPU PEIICHUN IOPUANIECKUX BOTIPOCOB; (DyHIAMEHTAIbHbIC
MIPUPOXKJICHHBIE TIPaBa YeJIOBEKa, OCHOBOMOJIATAIOIINE JEMOKpPaTHIECKHE
IIPaBOBBIE MPHHIUIIBI, 0COOBIE IPABOBBIE CPEACTBA M IOPUINIECKIE MeXa-
HU3MBI (BCE TO, YTO HA3bIBACTCS IOPUIMUECKUM HHCTPYMEHTapHeM), odecre-
YHMBAIOIINE [IEHHOCTbH MPaBa, FapaHTUPOBAHHOCTH MPaB, HHCTUTYTHI, BBIPA-
Karomure onTuMaJibHOC COOTHOMICHNE HOPMATUBHOI'O U MHANBUAYAJIbHOT'O
peryaupoBaHus, U T. 1.

Hawm mpeacrasnsiercs Beprout mosunus C. B. MuxainoBa, KOTOPBIi
CYMTAET, YTO OOJIBIIMHCTBO 3aKOHOAATENbHO 3aKPEIUIEHHBIX LIEHHOCTEH,
BXOJAIINX B IPEAMET IPABOBOTO PETYIMPOBAHNUS, HEOOXOIUMO MPU3HATH
MIPABOBBIMU IIEHHOCTSMH, TO €CTh IIPABOBAs IEHHOCTh B JAHHOM ClIydae
BOCHPUHUMAETCS KAK HOPMATHBHO-TIPABOBON OOBEKT, 3HAUUMBIH IS JIN4-
HOCTH, OOIITHOCTH WJIM TPYIIIBI JIMII, a TAK)KE OOIIECTBA B IIEJIOM B 3aBH-
CHMOCTH OT Kpyra JIUI], Ha PeryJnpOBaHNE MPABOOTHOMIEHUH KOTOPBIX
OHHM HaIleJICHBI.

CunTaem, 4To JUIsl BCECTOPOHHETO MCCIIEJOBAHUS, OTIPEICIICHNS TIPHPOJIBI
MIPaBOBBIX IIEHHOCTEH HEOOXOIMMO MPOBeCTH UX Kiaccudukanmio. A. H. ba-
OEHKO 10 CBOEMY COJIEP)KAHUIO BBIIENSET LEHHOCTU-1IEIH, UMelolue 00-
mee ajid BCEX HaWBBICIIEC 3HAYCHUEC, ITPABOBLIC HEHHOCTU CPECAHETO YPOB-
Hi, OTIPEACIIAIONINE CTCTICHD PAa3BUTHA U TUIT HpaBOBOﬁ KYJIBTYPbI 06]]_[eCTBa
U JINYHOCTH; a TAK)KE NHCTPYMEHTAJIbHBIE ITPABOBBIC LIEHHOCTH, UCIIONbB3Y-
eMbIC ISl yPeryJIupOBaHUs U MOCTPOCHUS KOHKPETHBIX IPAaBOOTHOIIEHUH
1 Ipeanoaraoue 3aluTy HHbIX TUIIOB eHHOocTel. A. B. ITonsikoB Bbiae-
JSIeT SUAETHYECKHUE M COLMOKYJIBTYpHbIE TIPAaBOBBIE IEHHOCTU. DHaeTHYe-
CKHE TPaBOBBIC IIEHHOCTH — LIEHHOCTH CaMOTO IIpaBa, HEPa3phIBHO C HAM
CBSI3aHHBIC, BEITCKAOIIHME U3 €r0 WIeH U HEMOCPEACTBEHHO B HEM YCMaTpH-
BaeMbIe, HE3aBUCUMO OT €Tr0 KOHKPETHO-HCTOPHUYECKOTO BOILIOICHHS, 111
€aMoro 3aKOHOJATeNs (aBTOP MPUBOJUT B Ka4eCTBE PUMEpPA LIEHHOCTD IIpa-
Boropsiyika). COIMOKYIBTYPHBIE TIPABOBBIE IIEHHOCTH — IIEHHOCTH, KOTOPBIE
HE BBITEKAIOT HEMOCPEICTBEHHO U3 WJIEH NpaBa, HO OTPAXKAIOTCS B €ro CO-
Jiep KaHUU O1arofapst 0COOEHHOCTSIM COLIMOKYIIBTYPHOTO Pa3BUTHSI KOHKPET-
Horo obmectsa. C. B. MuxaifyioB npeiioskKu ciaeyonyio KiiacCu(hUKaIio
IIPaBOBBIX LICHHOCTEH: IPABOBBIC LIEHHOCTHU KaK CIELU(PHIESCKOE BEIPAKEHIE
LIEHHOCTeH 001Iero xapakrepa (HampuMep, CB000a, CIIPaBeITNBOCTD, 3aK0-
HOTIOCITyIIaHKE); IPABOBBIE IEHHOCTH, OTIPECISIONINE CYyIITHOCTD M COEP-
’KAaHHUE 3aKOHOB, PETYIHPYIOIINX Pa3HbIE CEephl KU3HEACATEIBHOCTH 00111e-
CTBa (3aKOHHOCTB, JISTHTUMHOCTD U T. J.); HHCTUTYIIHAIN3NPOBAHHEIE TIpa-
BOBBIC [IEHHOCTH, TO €CTh CYIIECCTBYIONIHE B BUJIC PA3INYHBIX COLUABHBIX
MHCTUTYTOB (aJBOKAaTypa, CyJ, IPaBOOXPaHUTEIILHBIE OPTAHbI U T. JI.).
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[IpuzHaBas TOT ¢axT, YTO KiIaccu(UKAMs B ONPEACICHHON CTENECHN
CyOBEKTHBHA U OTPaKaeT MHUPOBO33PEHUE aBTOPA, MPEAIIOKAM COOCTBEH-
HYIO KPaTKyIO KJIaCCH(UKAIUIO HCCIIeyeMoro ()eHOMEHa B OTEYECTBEHHON
MIpaBOBOH cucTeMe. B HallleM NOHUMAHUU OJHUM U3 BO3MOXKHBIX OCHOBaHMI
KJIaCCU(HKAIIMN MOXET CITy>KUTh YPOBEHb IPABOBOTO PETYJIHPOBAHHS, B KO-
TOPOM MBI BBIIEISIEM MEXKTyHApOIHO-IIPABOBBIE (BHEPEHHBIC B IIPABOBYIO
cCHCTeMY ITyTeM OOIIECTBEHHOTrO0 MPU3HAHUS W/WIIN JIeTAIN3alMU ToCyap-
CTBOM MEXIYHapOIHBIX aKTOB), KOHCTUTYIIHOHHBIE, MEKOTPACIEBHIC U OT-
pacnesbie neHHOCTH. C yueToM (eZiepaTHBHOIO yCTPOMCTBA HAIIEro Tocy-
JIapCTBa, a TAKIKE HMEIOIINXCSI KyJIbTYPHO-IIPAaBOBBIX OCOOEHHOCTEH B PErHo-
HaX CTPaHBI BO3MOXHO BBIJIETICHHE (heIepaTHBHBIX (00IIerocyIapCcTBEHHBIX )
1 PETNOHAJIBHBIX TPABOBBIX IEHHOCTEH. CunTaeM, 9TO B OTEUECTBEHHOMN Npa-
BOBOH KyJIBTYPE B XOJI€ HCTOPHYECKOTO PA3BUTHS CIOKHIOCH TIOHUMaHHE
MIPUOPUTETA IIEHHOCTH TOCYIapCTBa HaJI JIMYHBIMU paBamMu rpakaan. C yde-
TOM 3TOH TTO3UINHU MOYKHO KJITacCH(UIMPOBATH TPABOBbIE IEHHOCTH HA TOCY-
JTApPCTBEHHBIE U CBSI3aHHBIE C IPABOBBIM CTaTyCOM JMUYHOCTH.

B HacTosmei ctarbe faH KpaTKUil TEOPETUKO-IIPABOBOM aHAIM3 CYIIHO-
CTH ITPaBOBBIX [IEHHOCTEH, PE/ICTaBIIeHa aBTOPCKas Kilaccu(uKanus, a Tak-
JKe OITpeJiesIeHbl HEKOTOPBIE MPOOJIeMbl, BOHHUKIINE TPH (POPMUPOBAHUH TTpa-
BOBBIX LIECHHOCTEH B COBpeMeHHOI Poccun. IIpaBoBblie IGHHOCTH, HECOMHEH-
HO, OKa3BIBAIOT KJIIOUEBOE BO3ACHCTBHE HA TPAaBOBYIO cucTeMy. [loaTomy st
MOCTPOEHUSI IPABOBOTO FOCYAAPCTBA, IPEOAOICHNUS TPOOIEM HIU3KOM ITPaBo-
BOM KyJIBTypBI ¥ IIPABOBOTO HUTHIIM3Ma HEOOXOANMO JajbHeHee Oomee riy-
OoKoe McceToOBaHNe MMPOOIEM MTPABOBON aKCHOIIOTHH.

. M. EpmonoBuy,

npogheccop xkaghedpwl ompacieti npasa CII6I'VII, 0okmop wopuduieckux Hayx,
sacnyorceHHblll opucm PD

MPABOBAS KYJIbTYPA. CAHKT-METEPBYPI. BAHOAJIN3M

[IpaBoBast KyabTypa U HPaBCTBEHHBIC [IEHHOCTH — HEPA3pHIBHBIC I10-
HaTHs. Kak crpaBe/UIMBO yKa3bIBACTCS, «BO3POXKACHHE HPABCTBEHHOCTH. ..
TIPEICTABISIET COOOH HEMTPEMEHHBIHN AIIEMEHT BHICOKOH 00IIEH KyJIBTYpHI. ..»
C 3TuUM TpyAHO MOCHOPUTH, TAK K€ KaK U C YTBEPXKIECHHEM, YTO IIPABOBAst
KyJIbTypa 0a3upyercst Ha oO1Iel KyJbType uesioBeKa.

KakoBa curyanus ¢ npaBoBoii KynsTypoid B Cankr-IletepOypre? Brity-
et MHeH#ue, uto Cankr-IlerepOypr — KynbsrypHas cronuna Poccuiickoit de-
nepanuu. Kaszanocs Obl, B JaHHOM cilydae HET [IOBOJA JJIsl COMHEHUS, U BCE
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OYEBHIHO, HO MOXKET OBITH 3TO JIMIIb PACXOXKEE YTBEP)KICHHUE, IITAMII, KO-
TOPBIN HAOWIT BCEM OCKOMUHY?

HeiictBurensHo, B CankT-IlerepOypre orpoMHOE KOJIMYECTBO MY3€EEB,
MHOT'H€ U3 KOTOPBIX UMEIOT MUPOBYIO cllaBy. ExkeroHo B Halem ropoje npo-
XOJMT MHOTO KYJIBTYPHBIX MEPOIPUSTHI: KOHIIEPTOB, (ecTHBaIeH, BbICTa-
BOK ¥ T. 1. Cankr-IleTepOypr nan myTeBKy B )KHU3Hb MHOTHM 3BE3/aM Tearpa,
KHMHO M TeJICBUICHUS, IUPKa U 3¢Tpajibl. [IpaBUTENbCTBOM ropoa MHOTO ae-
JIaeTCsl sl Pa3BUTHSI TOPOACKON MH(PACTPYKTYphI (TOPOJCKON TPaHCIIOPT,
KOJIbIIEBAsl aBTOJIOPOTa, HOBBIC Pa3BsI3KHU, 3alaHbII CKOPOCTHOHN JHAMETD).
ITerepOypr — ropoj MapKoB, CKBEPOB, KAHAJIOB 1 MOCTOB — CHHUCKAJ MH-
POBYIO cl1aBy Garofapsi MUPOBBIM IIIEIEBPaM.

W3 roga B roz, HECMOTPS Ha CAaHKIMU U JIpyTHE MPEnsTCcTBUsL, B CaHKT-
[TerepOypre dukcupyeTcs pocT TypHCTOB Kak u3 Poccun, Tak 1 HHOCTpaH-
HbIX Tpaxaad. Hanpuwmep, B 2015 roay Ham ropoj nocetunu 6,5 MilH de-
JIOBEK.

B namewm ropozae npoxonut exeromnbiii Cankr-IlerepOyprekuit Mex-
JTyHapOJHBIN KyJIBTYPHBIH ()OpYM, Ha KOTOPOM HM3BECTHBIE JIIOIU TOBOPST
0 HEOOXOJMMOCTH COXPaHsITh U IPEyMHOXaTh OorarcTea ropona. K manHo-
My (opyMy cTaparoTcsi HpUypOYUTh 3HAYMMBbIE COOBITHS B KYJBTYPHOM KH3-
HU CTpaHbI ¥ OOBSABUTH O HaYaJIe O4ePEIHOM KyIbTypHOMH aKI[H WU KPYITHO-
IO HHBECTUIIMOHHOTO npoekTa. biaromaps CMU Bce coObITHs B HamIeM ro-
pozie MIMPOKO OCBEINAOTCS B CTPaHE U 3a pyOexoM. BO3HHKAIOT BOIPOCH:
«/JlaeT 11 HaM TOBOJ Ha3bIBATHCS KYIbTYpHOU cTonuuel Poccun Bee 10, 4To
npoucxonut B [lerepOypre? Tompko v 3TH (pOpMaTbHBIC CBEICHUS ITPEBO3-
HOcAT Ham ropoa? Heyskenu HeT Apyrux KputepueB?».

JymaeTtcs, 9T0 OHHU JOIKHBI ObITh. CTENeHb BOCHIUTAHHOCTH KaK 9acTh
o01eil KyJIbTypsl Ha/lo OLCHUBaTh M3HYTpH. ClieyeT NOCMOTPETh Ha Halll
TOpOJ B LIEJIOM | 33J1aTh cebe Bonpoc: «Bce 11 XopoIo ¢ KyJIbTypo 1moBe-
JIeHUsI B KyJIBTYpHOH cTonuue?»

OO0beM cTaTbu HE MO3BOJISIET OPA3MBIILIATE HAJl COCTOSIHUEM KYJIBTY-
PBI B CTpaHe, MO3TOMY OIPaHUYYCh JIMIIL TEM, YTO BBIPAXKy COIJIACHE C BbI-
CKa3bIBaHHEM JupekTopa [ocynapcTBeHHOTO My3esi TOPOACKON CKYMIBIITYPHI
B. TumodeeBa, KOTOpBIil CO CTpaHUI] aBTOPUTETHOTO €KEHEISIbHUKA 3asi-
BIJI, UTO «KYJIBTypa MOBEJEHUS OOIIECTBA Ceifuac HAXOANTCS Ha CAMOM HH3-
KOM ypOBHE...» Takue BbICKa3bIBaHUs JAESTENIeH KyIbTypbl, TBOPUECKON HH-
TEJUTUTEHIINH, B TOM YHCIIE U3 CPEAbI NETEPOYPIKIIEB, K COKAICHNIO, MOXKHO
ycIbIarh Bee yaile. HaBepHo, Ha 9TO €CTh MPUYUHEIL.

Tak, npenonasarens HCTOPUHU B Kiaccuueckor ruMHaszuu Ne 610 Jles Jly-
PbE OTMETUIL, UTO «HAILl FTOPO/J HE SIBISIETCA KyJIbTYPHOH CTOIMIIEH. . . HAlll TO-
poxn 6enublit». [To moBoxy 6emrocty IletepOypra MOKHO OCIIOPHUTS, XOTSI OBI
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TIOTOMY, YTO TOPOZICKHE OI0KETHI MHBIX HACEIEHHBIX ITYHKTOB (pa3ymeeTcs,
HE TOpooB (heiepaIbHOTO 3HAYESHUsT) Topaszo Oonee ckpomusle. Ho mpuxo-
JIUTCS] KOHCTaTHPOBATh, YTO ITPABUTEIBCTBY HE XBATAET CPEJICTB, YTOOHI Te-
pHuonuuecKy OOHOBIISATH (haca bl 31aHUH, PEMOHTHPOBATH JJIOPOTH, CBOEBpE-
MEHHO MEHSTh N3HOCHBIIUIICS MTapK 0OIIECTBEHHOTO TPAHCIIOPTA.

B ropoze mHOrO0 312H1H (eepaabHOro 3HaUSHUS, ¢ MEMOPHAIILHBIMU J10-
CKaMH Ha CTEHaX, TO eCTh (POPMaAJILHO OXPaHSIOLIMXCS rocyaapcTBoM. Ha-
CKOJIBKO XOPOIIIO B KYJIBTYPHOH CTOJUIIE OXPAHAIOTCS ITAMATHUKU KYJIBTYPBI?
ITonoxurenbHbIN ONBIT — COCTOSIHUE 3[aHUHI B LICHTPE TOPOJa B €BPONEHi-
CKHUX WJIM a3MaTCKUX ropoaax (Hampumep, B CHHramype, KOTOpbIi, KCTaTH,
HE Ha3bIBaeT ceOs KyIbTYPHOU CTOIUIIEH).

B Canxr-IletepOypre cutyamnus co CTpOCHUAMHI aOCOIIOTHO IMTPOTHBOTIO-
noxHasi. KoHKpeTHbIN npuMep: J0CTaTOYHO NpOoMTH oT HeBckoro nmpocnek-
Ta 1o HabepexkHOH KaHana ['pudoenosa 1o yi. JlomoHOCOBa M TIOCMOTPETH
Ha YIJIOBOE 3/1aHKE. J{eCATHIETHSIMU ATO YIJIOBOE 3/JaHNE HE 3HAJIO PEMOH-
Ta M TMOKpacku (acazma. A CKOJNBKO €Il TaKMX 3[JaHui B IIEHTPE KYJIbTYp-
HOM cTonus1?!

Bo3moxHO, crieyeT H3MEHNUTh pakypc U 00paTuTh BHUMAaHUE Ha KHUTe-
JIel TOpoJia M TIOUCKATh B UX CpeJie IIPUMEphl 00pa3oBOl KyJIBTYpbl U BOC-
nuTaHus. YBbI... Ceifdac 310 peakocTb, aeduiut. Jlymaercs, 4to o0Opasiom
KYJBTYPBI MOT'YT CIIYKUTBH TOJIBKO JIFOAW CTAPUICTO ITOKOJICHUA, TaK Ha3bIBa-
emasi crapasi IUTepPCKask MHTEIUTUTCHITHSL.

C kakuM ycepaueM MPaBUTEILCTBO TOPOAA IBITAETCS COOpaTh CPEeCTBA
Ha TOJ/IePKAHUE «EBPOMEWCKOTO» JIMIA TOPO/Ia, C TAKMM OT/AEJIbHBIC TIPE-
CTAaBUTEIH KyJITYPHOIl CTOJIUIIBI IOMAIOT CKAMEHKH M IEKOPAaTHBHBIE OTpa-
JIbI, BBITANTHIBAIOT T'a30HbI, THYT BOJOCTOYHbIE TPYObI, PACKIEHBAIOT 00b-
SIBJICHUSI HE TOJIBKO Ha CTOJI0aX, HO M Ha JIF000H MOAXO/SIICH TOBEPXHOCTH.

Kak 0bu10 OBI KpacuBo, ecin OBl B TOPOJIE OCTAINCH CTEKIISIHHBIE OCTa-
HOBOYHBIE ITaBWJILOHBI 00IIecTBeHHOTO TpaHcropra! Teneps ke, criacasich
OT BaHJAJIOB, KUTEIHU KYIbTYPHOM CTOJIHUIBI BMECTO CTEKOJ B MaBHJIBOHAX
Jr00YIOTCS Ha PELIETKH, HAITOMHHAIOIIIE HEKOTOPbIM rpakianam [letepOyp-
ra «Kpecte». OnHo cioBa — EBpomna.

Kakum kpacuBbIM ObLT BTOpOU BbIXOH M3 MeTpo «CriopTuBHash» Ha Ba-
CHIILEBCKOM OCTPOBE, HO HEZOJTO... B KyJIbTYPHON CTONIUIIE OTACIbHBIC €€
MIPECTaBUTENN OBICTPO HAPUCOBAIH TpapGUTH HA TPAHUTHBIX IDIUTAX BO-
KPYT 3CKajaTopa Ha BBIXO/IE U3 METPO.

Habmtonast 32 mofpoCIInM MOKOJICHHEM, BAPYT IOHUMAEIIb, 9TO B KyJIb-
TYPHOH CTOJIUIIE Yy ONPEAETICHHOI 9acT MOJOJIEKH HAMPOYb OTCYTCTBYIOT
MIPU3HAKK JIEMEHTapHOH KyJIbTYpbl M BOCTIUTaHUs. MOIIOzIbIe JIOAN HE T10-
HUMAIOT, YTO JKCHIIMHE HaJI0 YCTYIHUTH JI0POTY, B TOMEIIEHUH MYXXYHHA /1071
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’KEH CHATDH TOJIOBHOI yOOP, B 00IIECTBEHHOM TPAHCIIOPTE HENTPUIINIHO IPOM-
KO TOBOPHUTH I10 MOOMIIBHOMY TeNe()OHY, HaZl0 CHATh PIOK33K CO CIIMHBI B 4acC
MUK W OTPOMHYIO CYMKY C IIJIe4a U 1p. BOTKHYB B yII HAayIIHUKH U 3a-
KPBIBIIUCH OT BHEITHETO MHPa, HAPOJ, BOXK/IEJIES 3aBETHOE MECTO, OTTAJIKH-
BaeT BBIXOJSIIUX U3 BarOHA NacCaKUPOB. TaKUM MOBEICHHEM JIaJIEKO HE UC-
YepIIbIBAIOTCS TPUMEPBI HEBEXKECTBA M ITOPOI OTKPOBEHHOTO XaMCTBa, KOTO-
poe AEMOHCTPUPYIOT HEKOTOPBIE JKUTEU KyJIbTYPHON CTOJIULIBI.

MoskeT ObITh, 3TH U APYTUe NMPUMEPbI HMEI B BUAY 3aMECTHUTEINb MPE-
cematenss JKOHOMUYECKOTo coBeTa Impu npesuneHte Poccun A. Kynpus, xor-
na 16 wronrst 2016 rona 3asiBIII, YTO HAIA KyJIBTypHAs CTOJIMIA 3HAYUTEIEHO
yCTymaeT ApyruM ropomam mupa («Pocoanty)?

Uro xe nmemath B co3naBmieiics cutyarun? [oros mm Cankt-IlerepOypr
3aMMCTBOBAaTh NPU3HAKK MIIEMEHTAPHON KyJIBTYpHI N3-3a pyOeka 1 BHEAPHUTH
nx? Kakue npeanpuHIMaIiCh MOMBITKH M YTO HE TPIDKIIIOCH B HAIIIEM T0-
poze BEICOKOM KYJIbTyphI?

[TpuBenem HekoTOpbIe MpUMeEpHI. Pa3nienbHbli cOop Mycopa — Ioka 6e3-
YCIIEIIHBIN IKCIIEPUMEHT, KaK M OOKCHI C TTaKeTaMu ISl yOOPKH 3a )KUBOT-
HbIMH. 1 Tak 10 OECKOHEUHOCTH. .. HE IPUIKUBAIOTCS y HBIHEIIHETO ITOKOJIe-
HUSI J)KUTEJIEH DJIEMEHTHI KYJIBTYPHOTO 00mexuTus. Kak TyT He BCIIOMHHUTB
KJIACCUKOB C UX BEUYHBIMU Bompocamu: «Kto BuHOBaT?» U «UTO nenars?».

CaMmoe IpoCcToe — HHUYEro He JieyiaTh M MO-TPEKHEMY Ha3bIBaTh ceOs
KyJBTYPHOW CTOJHIIEH, HE 3ayMbIBasiCh HaJl COJEP)KaHHEM JIaHHOTO CIIO-
BOCOUETAHMS.

OpHako, Kak HEpaBHOAYIIHBIN YEIOBEK U MeTepOyprkel, KOTOPBIA X0-
YeT XKHUTh B TOpoJie, HE (OPMANIBHO, a B ICHCTBUTEIEHOCTH HAa3bIBAIOIIEM-
s KyJABTYPHOU CTOJIMIIEH, s IPEeIIOKIIT ObI HauaTh (hOpMHUPOBAHHE KYIIBTY-
PBI TOBE/ICHUSI TPAXKJIaH ¢ CEMbH 1 BocnuTaHus. [ToTom, mpoomkas aTy -
HUIO IIPEEeMCTBEHHOCTH, BBeJ ObI B IIKoJIe npeamet «Kynbrypa noseneHuns
YeJloBeKa». B HEKOTOPHIX IIKOJaX Hayald 3HAKOMHUTH YYEHUKOB ¢ «OcHO-
BaMH PEJIMTHO3HON KYJIBTYPBI U CBETCKOM dTHKH», HO TI0JIaralo, 4To B IIKO-
JIe HaJlo C/IeNIaTh aKIEHT Ha BOCIIUTAHUU U MMOBEJCHUH UMEHHO COBPEMEH-
HOTO YeJIOBeKa.

Ho 6eza B TOM, 4TO POJIUTEININ CAMU TIOPOI HE 3HAIOT AJIEMEHTAPHBIX 1pa-
BIJI 3THKETA, a 3HAYMUT, HUUETO HE MOTYT JaTh AETSIM B IIJIAHE UX BOCIIUTA-
HUsL. YacTo B BaroHe METPOINOINTEHA MOKHO BUAETh, YTO MaMa CTOHT, a €e
TOOMMBIH ChIHOUEK cHUT. CienaB e 3aMedaHne MOAPOCTKY B KYJIBTYpPHOU
cTonune, Oy/bTe TOTOBBI K TOMY, YTO BaC OCKOPOAT (M XOPOIIO, €CIH TOJb-
KO CIIOBECHO).

[TomMoub poaNTEISAM O3HATH a3bI STHKETA MOTIIN OBI HIKOJIBI IS OY/TyIIHX
poxuTenei, rue padoranu Obl ICUXOJIOTH, COLMAIbHBIE IeJaroru, Y4uTels,
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MIPENO/IAIOIINE TaKHe MPeaMeThl, Kak « OCHOBBI PeueBOH KOMMYHHKALIN,
«OTHKETY, «ICTETHUECKOE BOCITUTaHUEY», « CKa3KoTepanus» H T. II.

MHe MOTyT BO3Pa3HuTh, YTO BBEICHHE HOBBIX NPEIMETOB IpeIoara-
eT JIONOJHNTENbHOE (rHaHCHpoBaHue. OHAKO HE BUJIETh YIaJKa KyJIbTy-
pBI ¥ pUHAHCUPOBATH ATy cepy rocyJapcTBEHHON JEITEIFHOCTH MO OCTa-
TOYHOMY MPUHIIMITY 3HAUUT W JIAJIbIIE 3arOHATh CUTYAIMIO B TynuK. Toraa
MBI HIO-ITPEXKHEMY OyJIeM IUIOJIUTh HOBBIX MUTpOdaHyIIeK, KOTOpble He nMe-
0T MPEICTaBICHUS 00 3JIEMEHTAPHOU KYJIBTYpe, U UCKaTh ICHBIY Ha OJ1aro-
YCTPOWCTBO, UCTIPABICHUE U PEMOHT TOTO, YTO OCTAETCS MOCIE MOCEIICHUS
OT/ZIEJIbHBIMH TPE/ICTABUTEIISIMU MOJIOZICKH MECT KyJBTYpPbI U OTAbIXA.

Crenyer ToBOpHUTH O MPABOBOW KyNBTYpE € JIMIIAMHU, OT YbUX PYK (TONb-
ko 32 2015 . 12 pa3) moctpananu konu Kionra Ha AHHYKOBOM MOCTY, HIIN
C TeM, KTO OTJIOMaJI 4acTh IIMaru Ha namstHuke KytyzoBy Ha HeBckom mpo-
criekre. Toraa BceM CTaHET SCHO, YTO TTOBBIIATH IIPABOBYIO KYJIBTYPY HAI0
Ha4YMHATH C OOMLIEeH KyIBTYpHl ropoxaH. st 3Toro HeoOX0MMO U3MEHHUTH
MOJAXOABI K BOCIUTAHUIO MOJPACTAIOIIEr0 NOKOJIEHUs Hallero ropoga. Mo-
JIOZIBIX JIIOJIeH, KOTOPBIE TOHUMAIOT TOJIBKO «KHYT», IOJDKHA BOCITHTHIBATH
NOMULMS: (PUKCHPYSI TPAaBOHAPYIICHNSI HAa BHJICOKaMEPhI, YCTAHOBJICHHBIC
OKOJIO ITaMATHHKOB, ((HOHIO6I/IBLLII/IXCSI» BaHJajJ1aM, U 3aACp KuUBas MMpaBoHaA-
pyuureneit. oo ux ynen — HeoTBpaTHMOCTh HaKa3aHMsI.

Muaue MbI TOCTOSHHO OyAeM HCKaTh CPEJCTBA Ha pPecTaBpaIluio TpuQo-
HOB Ha baHKOBCKOM MOCTY ¥ IPYTHX LIEAEBPOB, KOTOPbIE TOCTPaau OT Oec-
KYJIBTYpPbsl B KYJIBTYpHOU cTouue Poccun. YenoBek HE MOKET CTaTh B3pOC-
JIBIM, HE MIPOH/IS CTAIHIO TOJAPOCTKA, — HENb3s 001a1aTh TIPaBOBOM KYJIBTY-
Ppoii, He uMest 00IIeH KyIBTYPHI.

H. M. E¢uuenko,

cmapuiuii npenodasamens Kagheopsl meopuu npasa
u npagooxpanumensroii desmenvrnocmu CII6IVIT

MEXAHU3M ®OPMUPOBAHUA NPABOBOM KY/IbTYPbI JINYHOCTU
KAK HEOBXOAWUMbIN ATPUBYT COBEPLUEHCTBOBAHUS
FPAXAAHCKOIO OBLLECTBA B PO

B ropunnueckoil nuteparype TEPMUH «MEXaHU3M MPABOBOM KYJIBTYphI
JIMYHOCTU» UCCIIENYETCs KaK CIO0XKHOE COLMaIbHO-IIPABOBOE SIBICHUE, KO-
TOpOE BO3JCHCTBYET HA CO3HAHKE U MTOBEJCHHUE JIFONCH B cepe 0OIIeCTBeH-
HbIX OTHOWIEHUH. [lomyTHO OTMETHUM, UTO TPUMEHSIEMbI TEPMUH «MeXa-
HU3M» HE CTh HEKOE TEXHHYECKOe 00pa3oBaHue, NEHCTBYIOIIEE IO MPaBU-
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JIaM MEXaHHUKHU ¥ TEXHHUKH, a CTPYKTypa (JaKTOpoB, (HOPMHUPYIOIINX IIPABOBYIO
KyJIBTypY JINYHOCTH.

B cucreme, onpenensionieii MexaHn3M MIPaBOBOH KyJIBTYPHI JTMYHOCTH,
CJIE/IyeT BBIJICIIUTH TPH BAKHBIX DJIEMEHTA!

— COLMAJIBHYIO CPELy, B KOTOPOH IPOTEKAET )KUZHEIESITENbHOCTh JTHY-
HOCTH;

— caMy JIMYHOCTh U €€ 0COOCHHOCTH, Ha KOTOpBIE dTa Cpesia BO3/IeH-
CTBYET,;

— OIpeJIelICHHY0 CYMMY ITPABOBbIX 3HAHUM, YCTAaHOBOK, IIEHHOCTEH, KO-
TOPYIO OOIIECTBO CTPEMUTCS TIEPEAATH AJIsl yCBOCHUS TMYHOCTBHIO.

CommanpHas cpena, kKak (pakrop MexaHn3Ma (GOPMHPOBAHUS TIPABOBOI
KYJBTYPBI JINYHOCTH, MOJIOKUTEIBHBIM 00pa3oM MPOSIBISIETCSA B TPaXKIaH-
CKOM OOILECTBE, KOTOPOE XAPAKTEPU3YETCs PAa3BUTHIMU 3KOHOMHUUYECKUMH,
MIONTHYIECKUMH, IPABOBBIMH, KYJIBTYPHBIMH OTHOLICHHSMH. Takoi ypoBeHb
OTHOIIICHUH BO3MOXEH B OOIIECTBE, I7I€ €ro WICHbI SKOHOMUYCCKH HE3aBH-
CHUMBI B CHITy MX BBICOKOW MaTepHalbHON 00ECIIeYeHHOCTH 32 CUET Biajie-
HUSI COOCTBEHHOCTBI0. DKOHOMHUYECKasi He3aBUCUMOCTb CIIOCOOCTBYET IOJTY-
YEHUIO XOPOIIEro 00pa3oBaHusl, Ha OCHOBE KOTOPOTO ()OPMHUPYETCsI BRICOKOE
CO3HaHUeE JIIoJIeH, OPUEHTUPOBAHHBIX HA CO3UIAHNE, TyXOBHOCTb. Takast n4-
HOCTb CBOOOJIHA M B COLIMAIILHOM ILIaHE, OHA MOXKET CYILIECTBOBATh CAMOCTO-
STELHO, UMEET MPABO Ha JIOCTATOYHO aBTOHOMHYIO CAMOOPIaHH3aIUIO JIs
YIOBIIETBOPEHHUS CBOUX ITOTPEOHOCTEN U MHTEPECOB (IyXOBHO-KYJIBTYPHBIX,
WH(POPMALMOHHBIX, PEIMTHO3HBIX | T. 1.). [lomnTHaecknii acieKT cBOOOIBI
JUYHOCTH B TPAXKJAHCKOM OOIIECTBE 3aKIIOYAETCS B €r0 HE3aBUCHMOCTH
OT TroCy/IapcTBa, TO €CTh B BO3MOXKHOCTH, HallpuMep, ObITh Y4IEHOM MOINTH-
YeCKON MapTHUH WM 00bEANHEHNS, BEICTYAIONIETO C KPUTHKOHN CYIIECTBYIO-
11ei ToCyIapCTBEHHOH BIIACTH, B IIPaBE y4acTBOBATh B BHIOOpaxX OPraHoB I0-
CYIapCTBEHHOM BJIACTH MECTHOTO camoynpasieHus. ObecnedeHHOH cBOOO-
Jla CYMTAETCS TOT/IA, KOT/Ia JIMYHOCTh Yepe3 ONpeAeIeHHbIH MeXaHu3M (cya
U T. JI.) MOXKET OTPaHHYMBATh CBOEBOJINE TOCY/IAPCTBEHHBIX HIIH HHBIX CTPYK-
TYp B OTHOILICHHUU CEOsl.

[IpaBoBoE MOBEECHNUE JIIONEH B IPaXKIaHCKOM OOIIECTBE OCHOBBIBACTCS
IIPEKAC BCETO HA UX SKOHOMHYECKOM CaMOCTOATEILHOCTH M B CBOCH JACATCIIb-
HOCTH PYKOBOJZICTBYETCSI KAK HOPMaMH YaCTHOT'O MpaBa, TaK 1 HOPMATHBHO-
IIPaBOBBIMH NPEANHUCAHUSIMHU ITyOJIMYIHOTO XapaKTepa.

OTMeTHM, 9TO SKOHOMHYECKAsi CAaMOCTOSITEIbHOCTD JIFOZICH B IPaBOBON
c(epe HalIa CBOE OTPAXKEHUE B HANOOJIBIIEH CTETIEHN B YACTHBIX OTPACIISX
IIpaBa B BUJI€ OCHOBONOJIATAIOIINX IIPUHIUIIOB:

— PaBEHCTBO yYaCTHUKOB I'PaykK/IaHCKO-NIPABOBBIX, TPY/IOBBIX U CEMEHHO-
MIPABOBBIX OTHOIICHHH;
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— HE/IONyCTUMOCTbH BMEIIATEIbCTBA KOT0-JIN0O0 B YaCTHBIE JI€J1a;

— cB00o/1a 10TOBOPA;

— HENPUKOCHOBEHHOCTH COOCTBEHHOCTH;

— OecIpernsTCTBEHHOE OCYIIECTBICHHE CBOUX IPaB;

— 3arpeT Ha 3JI0yNoTpeOIeHIEe IPaBOM;

— CaMOCTOSITEJIbHOCTh M MHUIMATHBA B PUOOPETEHHH, OCYIIECTBIIE-
HUH U 3aIIUTE CBOMX IIPaB;

— BOCCTaHOBJICHHE TIPaB U UX CyJeOHas 3aluTa.

C mpaBoBO# TOYKH 3pEHUS TPAKIAHCKOE 0OIIIECTBO, B KOTOPOM (hopMu-
pyeTcst IMYHOCTb, MPEICTABIAET COO0H KOMIIJIEKCHOE SBJIEHHE, PETIIaMeH-
THPOBAHHOE HE TOJIBKO HOPMaMH CYyOBEKTHBHOTO IPaBa, HO ¥ MOPAJIbHbI-
MU, PEITUTHO3HBIMH, KOPIOPATUBHBIMHU yCTaHOBKAMH, COAEPIKaHUE KOTOPBIX
OIPENENAETCS HAMOHAIBHBIMU TPAJAULUSAMH, YPOBHEM Pa3BUTHS AEMOKpa-
TUU U KYJIBTYPBL.

TakuMm 00pa3om, cieayeT OTMETHTh, YTO YCIOBHUSI COIIMAIBHOM CPEabl
IPaXJIaHCKOTO OOIECTBA CIIy)KaT 0ObEKTHBHOW IPEINOCHIIKOH (HOopMHUpO-
BaHUS AKTUBHOW JIMYHOCTH U YPOBHS €€ MIPABOBON KYJBTYPBI.

Hann4aune GnaronpusTHBIX yCIOBHH JUIsl peain3aliiy IpaB u CBOOO JIHY-
HOCTH B IP)KJaHCKOM 00IlIeCTBE He0e3yCI0BHO, TOCKOJIBKY 3/I€Ch BayKEH Ta-
KO CyOBeKTHBHBIN ()aKT, KaK YPOBEHb IIPABOBOTO CO3HAHUS CAMOM JINYHO-
CTH, TO €CTh HACKOJIBKO IITyOOKO OCBOCHBI €0 MPaBOBbIC (heHOMEHBI (YPOBEHb
IpaB ¥ CBOOOJ YEI0BEKa, IIEHHOCTh NPABOBON MPOLELYPHI IPH PELICHUH
CIIOPOB, TMOUCK KOMIIPOMHCCOB), HACKOJIBKO OHa MH(OPMHPOBAHA B MIPABO-
BOM OTHOIIIEHUH, KAKOBO €€ COI[MAIbHOE, BO3PACTHOE 1 MPO(HECCHOHAIBHOE
COCTOSIHME, a TaKXKe HMOLUOHATIBHOE OTHOLIEHUE K 3aKOHY, CyIy, pa3iand-
HBIM IPaBOOXPAHHUTENBHBIM OpPraHaM, IOPUINYECKUM CPEICTBaM M MpoIie-
JIypam, KakoBa yCTaHOBKa JINUHOCTH Ha COOJTIO/ICHNE/HECOOIIOEHHE ITPABO-
BBIX NIPEANUCAHUN U T. 1.

Hmeert cymecTBeHHOE 3HAYEHUE M IMYHOCTHAS XapaKTEPHCTHKA CYOBbEK-
Ta, BAMsIONAs Ha 3(PEKTUBHOCTH NPAaBOBOW KyJIBTYphl. B wactHOCTH, CIIO-
COOHOCTB JINUHOCTH MEPEHSATH OIBIT CTAPILIMX MOKOJICHHH, chopmMHupoBaTh
y ce0s Takue KauecTBa, Kak IICUXOJIOTHYeCKas 3aIUTa, STHYECKUIl KOHTPOIIb,
MO3BOJISAIONINE IPOTUBOCTOATH BO3/ICHCTBHIO Ha HEE HOPMAaTUBHO-TIPABOBBIX
uzeit U ycTaHOBOK. VIMEHHO IPUHIINI HOPMAaTHBHOCTH BBICTYIIAET BCEOOIIEH
3aKOHOMEPHOCTBIO OBITHSI IPABOBOM KYIIBTYPBI, TaK Kak 0€3 IPeeMCTBEHHO-
CTH OT TOKOJIEHUS K MOKOJIEHHIO CaMO NPEJICTaBIEHHE O IPOrpecce OKasbl-
BAaeTCs IyCTHIM M O€CCOePKATEIBHBIM.

Ha s¢dexTuBHOCTD MPaBOBOW KYJIBTYPHI IMYHOCTH BIUSET HOIyYSHHOE
o0Opa3oBaHHe, MOCPEICTBOM KOTOPOTO CO3AAIOTCSl CONMANbHbIe (yHKINU
U CTaTyChl JUYHOCTHU. Pelarolyro poib UrpatoT HPaBCTBEHHBIE U KYJIBTYP-
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HBIE cHcTeMbl 0Opa3oBanus. IlocpencTBoM 00pa3oBaHUs PEeann3yroOTCs Be
CYIIHOCTHBIE 3a1aui-(DyHKIMU. Bo-11epBrIX, 00pa3zoBaHne, OCYIIECTBISS He-
penady onpeeeHHON COBOKYNHOCTH 3HaHMM, IEHHOCTEH, MOeNnel moBe-
JICHUS1 HOBOMY TIOKOJICHHIO, 00€CIIeYHBaeT CTA0OMIBHOCTh U MHTETPUPOBaH-
HOCTB caMoro o01iecTBa. Bo-BTophIx, 00pa3oBaHue POPMUPYET CITIOCOOHOCTH
K U3MEHEHUSIM, Pa3BUTHIO, NHHOBAIMSIM M 00eCleYrBaeT 0OIECTBO COIH-
anbHBIM pecypcoM. OOpa3zoBarenbHble (YHKIMN CIIOCOOCTBYIOT a/lanTalui
JIMYHOCTH U O6H16CTB8. K HOBBIM YCJIOBUSAM.

W3 sToTO CriemyeT, yTo MpaBOBOE MOBEACHUE JTHYHOCTH (00pa30BaHHOM
1 Ha/IeJIEHHOM HPaBCTBEHHBIMH HAa4aJlaMH) B TPAXKIaHCKOM OOILECTBE COOT-
BETCTBYET YCTAaHOBKAM IPABOBOH KyIbTyphl. OT TaKo# JINYHOCTH B OOITBIICH
Mepe cIeayeT OKHUIaTh IIPAaBOMEPHOTO TTOBECHNUS, BBIMTOIHEHHSI TPABOBBIX
MIPEANICAHNH JEHCTBYIOIIET0 3aKOHOIATENILCTBA U YBaKEHHUS K IPABOBBIM
LIEHHOCTSIM, CJIOXHMBIIMMCS B 00miecTBe. OCHOBY BBICOKOTO YPOBHS ITPaBO-
BOM KyJIBTYpbI TMYHOCTH COCTABIISIOT €€ JyXOBHBIE XapaKTepUCTUKH. CeMbs,
I7ie IPUBUBAIOTCS TIPaBHJIA XOPOLIETO TOBEICHNUS, HEOOXOMBbIE YETIOBEKY
B 00IIIECTBE HPABCTBEHHBIE YCTAHOBKH (YECTh, HETTOJKYITHOCTh, CKPBITHOCTB,
JI0OPOCOBECTHOCTD, CIPABEIUIMBOCTh, TEPIICHNE, COBECTINBOCTD, 100poTa
uT. }1.), ABJISICTCA 3aJI0TOM YCBOCHUS JIMYHOCTBIO BCEX ACTIEKTOB IIPABOBOI'O
CO3HAHUA U, CIIEA0BATENbHO, YPOBHS PABOBOH KYIBTYPHI.

Urak, popmupoBanue MexaHU3Ma MPABOBOH KyJIbTYPBI CKIIA/IbIBACTCS
B MIPOIIECCE B3aUMOCBSI3H NIPABOBOH JIMUHOCTH U TPAXKJAHCKOTO 0OIIecTBa,
JUIS1 KOTOPOTO XapaKTEPEH BaKHbIM SKOHOMUYECKUM, TOJINTUYECKUI U COLIU-
AJBHBINA MOTEHIIUAI, CITIOCOOCTBYIONINH BOSHUKHOBEHHIO ITPABOBOTO rOCYAAp-
cTBa. B TakoM rocynapcTse rocrocTBO (BEpXOBEHCTBO) IIPABA O3HAYAET, UTO
BhICHIEH (POPMOIA BBIpaKCHUST CBOOOJIBI JIFOJIEH TOIDKEH OBITH 3aKOH — 3TO
00BEKTHBHO KaYECTBEHHO MOBBIIIAET COCTOSHHUE MPABOBOH )KN3HH 00IIeCTBA
B LIEJIOM U OT/CJILHON JINYHOCTH B YaCTHOCTHU.

VimeHHO o1ileHKa KauecTBa IPaBOBOM )KN3HH (DOPMHUPYET MOHITHE «IIPABO-
Basi KyJIbTypay, I OCHOBHBIMU KPUTEPUSIMHU BBICTYAIOT CIETYIOIUE YPOB-
HU: pa3BUTHE TPABOBOTO CO3HAHUS, Pa3BUTHE ITPABOBON JIEATEILHOCTH, pa3-
BUTHE BCEH CUCTEMBI IOPpUIUYCCKUX aKTOB. HI/I‘IHOCTI), HaJICJICHHAsA BHCIIHU-
MH aCTIeKTaMH IIPaBOBOH KYJIBTYpBI, CHOCOOCTBYET CTAHOBJICHHUIO, PA3BUTHIO
1 TEM CaMbIM COBEPILIEHCTBOBAHHIO I'PaskAaHCKOTr0 odmiecTsa B Poccnn.
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3. H. Kananpapuweunm,

3asedyrouuil Kagheopoil meopuu npasa u npagooxpanumenvuol oesmenvrnocmu CII61'VII,
Kanouoam opuouyecKux HayK, KaHouoam neoazo2uteckux Hayk, OOyeHm

CMMU KAK CPEACTBO ®OPMUPOBAHUS NMPABOBOM KYJIbTYPbI
W CUCTEMA MAHUNYJINPOBAHUS NPABOCO3HAHMEM MOJIOAEXHU

B Hacrosimee Bpemsi cpezictBa MaccoBoi MH(OpPMAIMU IPEICTABIISIIOT CO-
0011 BaxKHBII ANIeMEHT (POPMUPOBAHHS TIPABOBON KYJIBTYPhI MOJIOJBIX POC-
cusiH. CiestyeT KOHCTaTHPOBaTh, YTO CEroiHsA B Poccuu mponcxoauT paspy-
IIEHHE YBa)KUTEIBHOIO OTHOIIEHUS K mpaBy co ctoponsl CMMU. Do mpo-
SBJIACTCS] B BUJIE MPOMATaH bl arPECCUBHOTO 3alaHOTO aBaHTapIU3Ma Kak
MacCOBOH KyJIbTYPbI, HaCaXKICHHS NACH MypUTaHN3Ma, 0E3HPABCTBEHHOCTH,
PEKJIAMHOM arpeccuy U HN3KOMOKJIOHHUYECTBA Mepel 3aMaAHbIMHU YCTOSIMH
*KU3HU. OTHUM 3 TIPOSIBICHHUN TIPAaBOBOTO OECKYIBTYPhs HEPEIKO SBISIETCS
OTKPOBEHHOE IIPEHEOPEKCHNE HOPMaMH ITpaBa ¥ He3HAHHUE X JKYPHAJINCTa-
Mmu. [Ipy MoAroToBKE TEIEBU3MOHHBIX MaTepHAIOB M Ta3€THBIX MTyOIMKaIMi
aBTOPBI NTOPOH HE YJOCYKUBAIOTCS JTHUIIHUI pa3 MPOBEPUTH COOTBETCTBUE
cBoeit napopmannu Oykse 3akona. CMU ceronHst He Bcera popMHUPYIOT I10-
JIOKUTEJIbHBIE TPABOBBIE YCTAHOBKU. MIX MpOoAyKIs SBISAETCS OJHUM U3 OC-
HOBHBIX HCTOYHUKOB HH(OPMALIUH O CIIOCO0aX M METOJIaX COBEPIICHHS ITpe-
CTYIUICHHH, YTO OKa3bIBACT HEraTUBHOE BO3JCUCTBUE Ha (DOPMUPOBAHUE TTPaA-
BOBOH KynbTypbsl Monoaexu. OOmine KpUMHHAIBHBIX CBOJJOK HOPOKIAET
omrymieHrne 0e33aMTHOCTH TIepeT IPECTYMHOCTHIO U HeBepHe B 3P eKTrB-
HOCTB pabOTHI MPABOOXPAHUTENBHBIX OPTAHOB, YTO B UTOTE MPUBOAUT K JIe-
(hopmMaru paBoBOil KyJIbTYpPBI B MOJIOZIC)KHON Cpefe.

Kommeprmanmmsanus CMU onpenenser xapakrep HHPOPMAITIH, €€ BBI-
CBOOOJK/IEHHE OT MpUMaTa OOIECTBEHHBIX HHTEPECOB. DTO CO3JAET CePhe3-
HbIe MH(POPMAIIMOHHO-KOMMYHHKATHBHBIC PUCKHU JUIsI HPABCTBEHHOTO 3710-
poBbsi Mononexu. CerogHs KpaiiHe HE0OXOJMMa roCylIapCTBEHHAs WH-
(hopMarMoHHas IOJINTHKA, KOTOpasi HbIHE OTCYTCTBYET. Mex1y TeM HUKTO
He 0cBOOOX/1aJl TOCYaPCTBO OT OTBETCTBEHHOCTH JIyXOBHOT'O Pa3BUTHUS MO-
JIOAEKU — ATO HE3aMEHUMBINH KOMIIOHEHT COLMANIBHOTO M YEIOBEUECKOTO
KaluTajga pOCCUICKOro 00IIecTBa, BakKHAS MPEINOChUIKA €TO 3BONIOIIMOH-
HOTO Pa3BUTHSL.

Cospemennsie CMU 3aHIMAIOT B )KU3HI MOJIOIBIX JTIOAEH OTPOMHOE Me-
CTO, IMEIOT 3HAUUTENIBHBIN MPaBOCOUATM3YIOIINHA MOTEHINAI U OKa3bIBa-
0T BIMsIHUE Ha ()OPMHUPOBAHME TIPABOBOTO CO3HAHUS U PABOBOI KYJIBTYpBI
Mojtonexu. OJJHAKO, YIUTHIBASI MX OTPOMHYIO CIOCOOHOCTH SMOIIMOHAIBHO-
TO BO3/ICHCTBYSI HA MOJIOJICKb, CETO/THS HEOOXOANMO MPENbSBIATH BEICOKHE
TpeOOBaHuUs K yPOBHIO cOlMaJIbHOM oTBeTcTBeHHOCTH CMU.
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B macrosmiee Bpemst BcciaeJoBaTel OTMEYAOT, YTO MIEPBOE MECTO Cpe-
1 CMMU 3aHnMaroT teneBuaeHue u VHTepHET, OKa3hIBAIOIINE HANOOIbIICe
BO3JICHCTBHUE Ha Mpolecc GOpMUPOBAHHS NIEPBUYHON MTPABOBOU KYIIBTYPHI
JINYHOCTH.

Mortoznexb I0JKHA IMETh JIOCTYI K CpeicTBaM MaccoBOM HH(opMaIiH,
0COOEHHO K TaKHM, KOTOPbIE CO/ICHCTBYIOT UX JTyXOBHOMY U IIPAaBOBOMY CO-
BEpLICHCTBOBAHHIO, 37I0POBOMY (PM3MYECKOMY U TICUXUYECKOMY Pa3BUTHIO.
Ecnu undopmariyst 1 Marepuaibl OTPHLIAIOT 3TH LEHHOCTH, TO IPABO Ha J10-
CTYI K HUM TIOAJISKUT OrpaHUUYCHHIO. B HacTosImIee BpeMs JIHIIb 3aKiIa IbI-
BAIOTCS OCHOBBI 3aKOHOAATEIBHOTO 3aKPEIJICHHUS MPaB U MHTEPECOB IO~
pacTaromero MoKoJCHU B 00IaCTH CPEICTB MacCcOBOM MH(pOpMaIu. 3a1a-
9a 3aKIJIF0YaeTCs B TOM, YTOOBI pa3padoTaTh KOMIUICKC HOPMATHBHBIX aKTOB,
MIPeAyCMAaTPHUBAIOIINX 3AIIUTY HHTEPECOB MOJIOJICIKH B O0JIACTH CPEICTB Mac-
COBOIT HH(OpMAIIHH.

Bosneiicrsne CMU Ha nozppacraromiee mokojJeHne MHOrooopasHo. Baxk-
Helast QyHKIUST MacCOBOH KyJIBTYpbl — 3TO BKJIFOYEHHUE JIMYHOCTH B CH-
cTeMy oOImecTBeHHbIX oTHOmeHHH. CMU He TONBKO JalOT 3HAHHE O JCH-
CTBHUTEJILHOCTH, HO M JIOJUKHBI ()OPMHUPOBATh BHYTPEHHUH MHP JIMYHOCTH:
OHU 00J1a/1a10T OOJIBIIUMU BO3MOXKHOCTSIMU B BO3ZIEHCTBUU Ha Pa3yM U UyB-
ctBa TU4HOCTH. [IpakTika nmokaseiBaet, uTo CMMU crocoOHBI CITYy)KUTh pa3-
HBIM LIEJISIM: TIPOCBEIIAaTh MOJIOJIC)Kb, Pa3BUBATh Y HUX UyBCTBO COOCTBEHHO-
T'O IOCTOMHCTBA, TOMOTaTh COBEPIICHCTBOBATHCS TyXOBHO M HPABCTBEHHO.

Cxa3aHHOE TIO3BOJISIET CAETATh BBIBOA O TOM, YTO B POCCHICKOM 0O0IIIe-
CTBE CYIIECTBYET (DEHOMEH B3aMMHOTO IIPABOBOTO HUTHJIM3MA BIIACTH, 001IIe-
ctBa 1 CMU. CrioXuBIIasicss CUTyanus Mo-HACTOAIIEMY HEBBITOTHA HH OJI-
HOW M3 CTOPOH, U TOIBKO 0CO3HAHKE OOITHOCTH HHTEPECOB TIOMOKET pa3pe-
LIATH 3Ty Ipo0IIeMy.

T'oBopst 0 HOBEHMIMX cpeacTBaX, (POPMUPYIOIINX MPABOBYIO KYJIBTYPY MO-
JIOZIE’KH, HENb3s He YIOMAHYTh VIHTEepHET, KOTOPbIi, BOSHUKHYB KaK Cpe-
CTBO CBSI3U ISl Y3KOTO Kpyra CIELUaICTOB, OBICTPO MPEBPATHIICS B Mac-
coBoe conuanbHoe siBineHue. Ceroans GopMUpOBaHUE TIPABOBOM KYJIBTYpbI
JIMYHOCTU B YCIIOBHSIX CTAHOBJICHUS MH()OPMAIIMOHHOTO OOIIECTBa MPOUC-
XOIUT B TOM UYHMCIIE U Tpu oMoty MaTepHeTa. BcemupHast ceTh BBICTyTA-
€T MOIIHBIM aréHTOM MPAaBOBOW KYNBTYPHI, C €€ TIOMOIIHI0 MOYKHO BOCIIH-
THIBAaTh YBaXXCHHUE K IMIPaBy, 00ECIeYNBATH COHAIEHO AKTUBHOE TTOBEICHIE
MoJonoit mmaHOoCTH. CHMBOIIMYECKOE CONepKaHNe, pecTaBIeHHoe B 1H-
TEpHETE, OKa3bIBaCT ITyOOKOE BO3ICHCTBHIE Ha MTPOIIECC MTPABOBOM KYIBTYPHL.
HewmanmoBaxxHoit mpencTaBsieTcs poib HTepHETa MU MOTYICHUHU TUCTaH-
MOHHOTO 00pa30BaHUsI IOPUIMYCCKON HAIPABICHHOCTH. BecemupHas cetsb,
IpeICTaBIIsIs COOOM CaMOPEryIMPYIOIIYIOCsS CPeTy, CHOCOOCTBYET BEIpabOTKE
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y HOJIB30BATENSI TAKUX LIEHHBIX JUIS IIPABOBOM KYJIBTYpBI KAYECTB, KaK CaMo-
KOHTPOJIb, CAaMOpPEryJsiius rnoseaeHust B CeTn, ycBOGHHE OOLINX Ui BCEX
TIPaBUJI MOJIb30BaHMU.

Takum o0Opazom, B coBpeMeHHOM poccuiickom obmmectse CMMU BricTy-
TMAI0T BKHBIM CPEICTBOM (DOPMUPOBAHUSI IPABOBOW KYJIBTYPHI U CHCTEMON
MaHUITYIMPOBAHUS TPABOCO3HAHUEM MOJIOJIEKH.

U. . Kanununa,

cmapwuil npenodasamens Kagheopvl meopuu npasa
u npasooxpanumenvroil oesmenviocmu CII6TVIT

NPABOBOE BOCMUTAHUE KAK CNOCOB ®OPMNPOBAHUSA NO3UTUBHOIO
YPOBHS MPABOBOW KYJIbTYPbI

Ceronns B Poccuiickoit denepanyy CTaHOBIEHUE O3UTUBHOTO YPOB-
HS TIpOIIecca MPaBOBOM KYJIBTYPhI JMYHOCTH JJOBOJIFHO 3aTPYIHUTEIHHO O¢3
CUCTEMBI MIPaBOBOro BocnuTanusd. [IoHsTHE MpaBOBOr0 BOCIHUTAHUS B Ha-
YYHOH JIUTEparype MMeeT HEOAHO3HAaYHYI0 TpakTOBKY. COLIMOJIOTH CUMTA-
IOT, YTO JIaHHAsI JACATCIBHOCTD MPEICTABISACT COOON OCOOBIN BUJ COIUAIIB-
HOU paboThl. [10 MHEHUIO MOJIUTOIOTOB, 3TO BHJI HICOIOTHUYCCKOTO BO3ICH-
CTBUS Ha MTPABOCO3HAHKE IMYHOCTH, KOTOPOE, B CBOIO OYepe/Ib, HAPABICHO
Ha BOCIIPHSTHE 00pa3a KU3HH, MOJJIEPKUBAEMOTO B rocyaapcrse. KOpucTbl
YKa3bIBAIOT Ha [IPaBOBOM aCIIEKT IOHATHS IIPABOBOI'O BOCIUTAHUS, € MO/
MIPaBOBBIM BOCIIUTAHHEM ITOHMMAETCSI OCOOBIN BU IOPHINIECKON TTPaKTH-
KM, CBA3aHHBIN CO CTAaHOBJIEHUEM B Poccuu npaBoBOil rocy1apCTBEHHOCTH.

Jist TOoro 94TOOBI pa30OpaThCs B CYIIHOCTH BOIIPOCA O MTPABOBOM BOCIIH-
TaHUH B POCCUICKOM O0IIIECTBE, HEOOXOMMO PACCMOTPETh CYIIECTBYIOMIHE
MOJIXO/IbI K 3TOMY SIBJICHHIO.

E. B. TarapuHiieBa CUMTaET, 4TO «IIPABOBOE BOCIIUTAHUE — ITO JISIILIAN-
Csl B IPOCTPAHCTBE M BO BPEMEHU Ipoliecc. B aToMm mporecce y4acTByIoT Bce
rpakJaHe B TEUEHUE CBOEH KU3HU B KAYECTBE BOCIUTYEMBIX U BOCIUTATE-
Jieli — B 3aBUCHUMOCTH OT MCHOJHsAEMbIX poJiell. [loaTtomy cocrosiHue npa-
BOBOM BOCIIUTAHHOCTHU, JOCTUTHYTOEC J'IIO6I)IM Cy6’beKTOM, — TOJIBKO MOMCHT
3TOTO MPOIIECCa, a ICITeTLHOCTD MO MTPABOBOMY BOCTTUTAHHIO — HEOOXO0/IH-
Masi, BaXKHEHIIasi CTOpOHA 3TOr0 IIPOLECcCay.

A. W. [lonroBa moiaraert, 4To «IpaBOBOE BOCIIUTAHHE — ATO OPTraHU30-
BAaHHOE, CUCTEMATUYECKOE U LieJICHANPABICHHOE BO3/ICHCTBUE HA JINYHOCTbD,
(hopmmupyroIIIee MPaBOCO3HAHNE, TIPABOBHIC YCTAHOBKH, HABBIKA U MIPHUBHIU-
KM aKTUBHOT'O IIPAaBOMEPHOTO MOBEACHUS.
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T. M. AkuMoBa pa3fensieT MHEHHE O TOM, YTO «IIPaBOBOE BOCIIMTAHUE
IIpeACTaBiIsIeT cO00il LeneHanpaBlIeHHOEe, OPraHU30BaHHOE U CHCTEMaTH-
YeCKoe BO3JCHCTBIE HAa TMYHOCTD, (hOPMHpPYIOIIee PaBOCO3HAHNE, IPaBO-
BbI€ YCTAHOBKH, HABBIKU U IPUBBIYKH AKTUBHOTO IPABOMEPHOTO OBEACHUS
U TIPAaBOBYIO KYJIBTYPY».

ITo meiciin B. K. babaeBa, «mrpaBoBoe BOCIHMTaHHE €CTh IIAHOMEPHBI,
YIPaBIIIEMbIi, OpraHU30BAHHBIN, CUCTEMATUYECKUN U LIETIEHAIIPABICHHBII
IIpoliecc BO3eHCTBUS HAa CO3HAHKE, IICUXOJIOruIo rpaxaH Poccuiickoit de-
Jiepaliiy BCei COBOKYIHOCTH MHOTOOOPa3HBIX MPABOBOCITUTATENILHBIX (OPM,
CPEICTB M METOAOB, UMEIOIIUXCS B apCEHAle COBPEMEHHOI NPAaBOBOH Aes-
TEJILHOCTH, C 1eJIbI0 (POPMUPOBAHMS B MX TIPABOCO3HAHHMH TITyOOKHMX M YCTOM-
YHUBBIX [TPABOBBIX 3HAHUH, YOCXKICHHH, TOTPEOHOCTEH, IICHHOCTE!, IPUBBI-
YeK NMPaBOMEPHOTO ITOBEIEHUS.

A. A. KBama onpezenseT IpaBoBO€ BOCIUTAHUE Yepe3 €ro COCTaBHbIE
AJIEMEHTHI, IT0JIarasi, YTo OHO «COCTOUT B Iiepeiaue, HAKOTIJICHUH U YCBOCHUN
3HAHWH PUHIMIIOB U HOPM IIPaBa, a TaKkke B (POPMUPOBAHUN COOTBETCTBY-
IOIIET0 OTHOLIEHMS K IPaBy U MPAKTUKE €ro peanu3alui, yMEHUU UCTIONb-
30BaTh CBOM IIPaBa, COOIOIATH 3aIIPEThl U HCHONHATH 00s13aHHOCTH. OTCIONa
HEOOXOANMOCTh B OCO3HAHHOM YCBOEGHHH OCHOBHBIX, HY)KHBIX ITOJIOXKEHUH
3aKOHO/IaTENIbCTBA, BEIPAOOTKE YyBCTBA TIIYOOKOTO yBayKeHUs K mpasy. [1o-
JyYCHHbIC 3HAHMA TOJDKHBI TIPEBPATHTHCS B INYHOE yOSKICHNE, IPOUHYIO
YCTaHOBKY CTPOTO CJI€0BaTh IIPAaBOBBIM NPEANNCAHHAM, a 3aT€M — BO BHY-
TPEHHIOIO MOTPEOHOCTH COOITIOIATh 3aKOH.

OpHUM U3 COBPEMEHHBIX MOIXO/I0B ABJISIETCS TOHMMaHHE ITPaBOBOTO BOC-
MIUTAHUA B IByX aCIEKTaX — B Y3KOM M HIMPOKOM CMBICIIAX €r0 3HaYEHHUsI.

Tak, no yrBepxnaenuto 3. H. Kamangapumsunm, «B y3KoM NOHUMa-
HUH TPAaBOBOE BOCIIUTAHUE — 3TO CUCTEMATHUYCCKUH, IIeJICHANIPAaBICHHBIN,
YOpPaBISEMBbII MeJarOrn4ecKuil Mpouecc BO3AEHCTBUS Ha IPAaBOCO3HAHME
WHJIUBH/IOB C IIEJIbI0 (OPMHUPOBAHMUS y HUX NIyOOKHX M YCTOHYHMBBIX ITPaBO-
BBIX MPE/CTABICHNMN, 3HAHUN 1 yO)KICHUH, HEOOXOJMMBIX ISl YCIICLIHOTO
KOHCTPYHMPOBAHUS NIPABOBOU KyJIBTYPbI IMYHOCTU. B MMPOKOM k€ TOHMMa-
HUM IIPABOBOE BOCHHUTAHHE — ATO BECh MHOTOTPAHHBIN Tporiece (opMUpO-
BaHU IPABOBOH KyJIBTYPHI M IPABOBOI CONMANN3ALINHU JTUYHOCTH IO BIHSA-
HHEM OOIIEeCTBEHHO-TIOINTHYECKUX, COMUAIbHO-DKOHOMUYECKIX U MHBIX
(haKTOpOB, MPOUCXOASAIINX B COBPEMEHHOM OOIIECTBEY.

ITo MbIcTH aBTOpPA, IPABOBOE BOCHUTAHHE — TO CHCTEMAaTHYECKHA, MHO-
TOACHEKTHBIN 1 BCEOObEMITIOIINI ITIEAArOTHUECKHH TTPOIIecC TPABOBOCIINTA-
TEJILHOHM paboTHI, HAITPaBJIEHHbIH HAa TIO3UTHBHOE (JOPMHUPOBAHUE ITPABOBOH
COLMAIN3AIMH JINYHOCTH ITyTEeM BbIPAOOTKH ITPABOBOTO CI10CO0A MBIIIJICHHS,
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OCHOBAHHOTO Ha IPABOBBIX 3HAHUAX, IEHHOCTSIX M 3aKOHOTIOCTYIIIAHUT HH-
TUBHUIA.

CrnemyeT BBIICITUTH CICAYIONINE OPTaHU3AIHOHHBIC (POPMBI IPABOBOTO
BOCIHUTAHUS JINIHOCTH:

1) mpaBoBOE MPOCBEIICHUE HITH IIPABOBOC 00PAa30BaHUE KaK COOOIICHUE,
pacnpocTpaHeHHe CUCTEMBI TPABOBBIX 3HAHUM U IEHHOCTEH;

2) mpaBoBas IpoIaran/ia Kak JAesiTeIbHOCTh 10 paclpoCTpaHEHHIO Mpa-
BOBOM HJICOJIOTHH;

3) BOBJIEYECHHE WHAMBHUIOB B MPABOOXPAHUTEIHHYIO U TPABOIPUMEHH-
TENBHYIO MPAKTUKY;

4) wHAWBHIYyaJIbHAS MPABOBOCIHTATENbHAS paboTa, MPEaCTABIIIONIAs
c000if KOMIUIEKCHOE BO3ACHCTBHE C yUETOM MHIMBUAYAIBEHBIX 0COOCHHO-
CTeH TMYHOCTH U YCIOBUH €€ )KU3HU U BOCITUTAHUS.

Bombmyto pois B poriecce IpaBoOBOTO BOCITUTAHUS UTPAIOT TaKUE TIPO-
MaTaHIICTCKAC CPENICTBA, KaK:

— MaccoBble ()OPMBI YCTHOU MPOTaraH bl, 00CCIICYMBAIOIIIE CUCTEMY
B TIOJTyYCHHUH OMIPEACICHHBIX 3HAHUH 1 TIOHATHH (JICKTOPUH, IIUKJIIBI JICKITHIA,
MIPOBENICHHUE YCTHBIX KYPHAJIOB, TIPO(ECCUOHATBHBIC KITyObI);

— pasoBbie (OPMBI YCTHOM MpOMAraH bl U aruTaluu (JICKIIUH, OSCEIbI,
BCTPEYHU 32 KPYTJIBIM CTOJIOM, TUCITYTHI U T. 11.);

— (b OpMBI, UCIIOJB3YIOIINE CPEACTBA MACCOBOM HH(POPMALIUH | TTPOTIa-
ra"/sl (TIe9aTh, paauo, TeJICBUICHIE, HHTEPHET-PECYPCHI);

— (OpMBI, UCTIONB3YIONINE CPEICTBA HATYISAHOM arUTallii U POTIaraH-
Ii61 (POTOBUTPHHBI, TIJIAKATHI, CTEHABI U T. II.).

MsI cuuTaeM, 94TO CETOAHS IPABOBOE BOCIUTAHUE SBISCTCS BaKHBIM
criocoboM (OpMUPOBaHUS TIO3UTHBHOTO YPOBHS MPABOBOH KyNbTYpEl. OHO
JIOJDKHO OBITH HAINPaBJICHO Ha IENFHOE, CHCTEMaTHIecKoe (POpMUpPOBAHHE
BCEX OCHOBHBIX KOMITOHCHTOB IPABOBOH KYIIBTYPHI: PalliOHAIBHO-HUICOIIO-
THUYCCKUX, TICHXOJIOTHYECKUX, TOBeACHYeCKUX. [Ipu (hopMupoBaHuM mmo3Ha-
BaTEJBHBIX JICMEHTOB MPABOBOW KYJIBTYpPhl HCOOXOAMMO YUYHTHIBATH 0CO-
OEHHOCTH peaibHOM NMPUMEHUMOCTH IIpaBa U TOTOBHOCTH CyOBEKTOB Macco-
BOT'O ITPABOBOI'0 CO3HAHUA K MPABUIIBHOMY HUCIIOJIB30BAHUIO IOPUANYCCKUX
CPE/ICTB B PeajbHOUN MPAaKTUUECKOMN J1eITeIbHOCTH.
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C. A. Mapkoea-Mypauwioga,

npogheccop kagedpsl meopuu u ucmopuu 20cyoapcmed u npasa
Kybanckoeo eocyoapcmeennozo ynusepcumema (Kpacnooap),
O00KMOp 10pUOUHECKUX HAVK

IOPUANYECKOE OBPA3OBAHUE
KAK OCHOBA NMPABOBOU KYJIbTYPbl OBLLEECTBA

YpoBeHb IPaBOBOH KyJIBTYphI O0IIECTBA CBSA3aH C HAIMYHEM B O0IIIECTBE
YCIOBUH I pa3BUTHS IPABOBON HAyKHU M TOCTATOYHOTO KOJMUYECTBA U Ka-
YecTBa IOPUANYECKNX 3aBEACHUH, CIOCOOHBIX MOATOTOBUTH BHICOKOKBAIIH-
($UnMpoBaHHBIX criennannucTos B cepe mpasa. Oquako B X XI Beke, B ycio-
BUSIX Pa3HOOOpPa3nsl BHICIIUX M CPEAHUX yUEOHBIX 3aBEJICHUI, COXpaHSIETCs
neunut KBamMGUIIMPOBAHHBIX FOPUCTOB, YTO HE MOXET HE TPEBOXKHUTH 00-
IIECTBO U rocyaapcTo. JIro0oe siBJIeHuE 10 CBOEH CyTH IPECTaBISIET Opra-
HUYHOE €IMHCTBO MPOIILIOT0, HACTOSIIETO U Oy/IyIIero, HOATOMY HEO0OXO0H-
MO OTJISTHYTBCSI Ha TIPOIIJIOE U MOMBITAThCA 3aMIAHYTh B Oynymiee. B cBsszn
C 9THM TIPEJCTaBISETCS 1eIeCO00pa3sHbIM 00PaTUTHCSI K NCTOPUH CTAHOB-
JICHUs! IopuIndeckoro odpasosanust B Poccuu, KoTopoe B TOMTHOM Mepe Ha-
gayock b ¢ koHma X VIII Beka. OHO Tpekie BCero CBA3aHO C OCHOBAHHM-
eM B 1755 rony no unnuuaruse M. B. JlomoHnocoBa nepsoro B Poccun yHu-
BepcureTa (B Mockse).

CripaBeIMBOCTH Pajid HAJI0 OTMETUTb, YTO H JI0 3TOTO FOPHCIIPYIACHIINIO
TIBITAJINCH [IPEIO/IaBaTh B PA3HBIX YUPEXKICHUIX. BaKHOCTD 9TOH HayKH yxe
0CO3HaBaNach POCCUHCKUMU npaBuTesiMU. [letpy I, Hampumep, npuHaIe-
*KaJia uJiest OpraHu3aI|Hy [IKOJI, B KOTOPBIX MOJIO/IbIE JTFOAN MOTIIH HOJIyYHTh
[paKTHUYEeCKHUE opuauueckue HaBblku. Emie B 1719 rony oH opranuzoai cre-
LUATILHYIO HIKOJTY JUIsi O0y4YEeHNs] BOCHHBIX ayJUTOPOB.

KonnerunanabHble IIKOIBI IS TAK HA3bIBAEMBIX IOHKEPOB OBLTH yUpexc-
HBI [IPH BCEX KOJUIETHSIX Ha OcHOoBaHUH PermamenTa (1. XXXIV). B 1720 ro-
JIy OHHU COCTOSUIN M3 HEOOJBIIOT0 YHCIIa MOJIOABIX JIIONEH TP Ka)I0H KOJI-
nieruu (4—8 4enoBeK) Mo 00IuM HaOIIOIeHIEeM TeHepa-IIPOKypopa, a yau-
TEJSIMU IOHKEPOB OBUIM CEKpeTapH, KOTOpbIe OBbUIM 00s3aHBI 3aCTaBIATh
MOJIOJIBIX IBOPSIH 00y4aThCsl MUCbMY M apU()METHKE U 3HAKOMHUTH UX C 3aKO0-
HaMH{ ¥ HOPSAJKOM JIEIOTPOU3BOACTBA.

[Tpn Enmzasere [lerpoBHE ObLIM CO31aHBI JBE IBOPSIHCKUE IOHKEPCKHE
mkoibel — 1pu Cenare B [lerepOypre u Mockse. B a1u mrkostsl 0butH ornpe-
JleNieHsl Bece oOydaBmmecs npu kourerusax. B 1731 roxny B [letepOypre Obut
yupexieH Kanerckuii kopiyc, nporpaMMa oOy4eHHs B KOTOPOM ITpeTycMa-
TpHUBaJa U IOPUCIPYACHIUIO.
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OO0 ypoBHe U KauecTBEe MPEMOAaBaHUs IpaBa B YKa3aHHBIX Y4eOHBIX 3a-
BeJIcHUsX THcai mpodeccop Mockobckoro yausepcureta C. E. [lecHunkwmii,
oTMevast «0OIIeNOoJIe3HOCTh U HaJJ0OHOCThY) OTEYECTBEHHOI'O 3aKOHOBEIC-
HUs. B 9acTHOCTH, OH KOHCTATHPOBAIL, YTO UMCIOIIHECS yueOHBIC 3aBEICHNUS
«YKOCHEJ» M B HUX HE 00y4aloT pOCCUICKNM TIpaBaM, 4TO N3y4EeHHUE FOpHC-
NPYISHIUH TPOU3BOIUTCS 0€3 TUIaHa U CUCTEMbI, TO €CTh OCYIIECTBISIIOCH
TOJIBKO MIPAKTUYECKOE U3YUEHHUE YKA30B U JEJONPOU3BOJCTBA.

B cuity 9TUX IpHYHMH MBI OTMEYaeM, YTO Pa3BUTHE FOPHANIECKOTO 00pa3o-
BaHUs U pyCCKOro npasBoBefeHust B Poccun HaunHaercs auiub ¢ M. B. Jlomo-
HOCOBA, BHECILIETO 3HAUNTENbHbIN BKJIaJ B PA3BUTHE PYyCCKON HAYKH HE TOJb-
KO CO3/I1aHHEM YHHUBEPCUTETA, HO U CBOMMHU HAYYHBIMH TPYJaMH.

OpHaKo TOBOPUTH O COOTBETCTBYIOIIEM MOTPEOHOCTAM roCcyJapcTBa 1 00-
IIECTBa YPOBHE IOPHINIECKOTO 00pa30BaHUs, KOTOPOE MOTIIO ObI chopMu-
pOBarh IOPHUCTOB, MBICISIIMX BO 0Jaro poOCCHHCKOro Haposa M CO3/Ial0IInX
3aKOHBI, CO3BYYHBIC HAPOJHOMY MEHTAJIUTETY, B 3TOT IIEPHOJ BPEMEHH ITOKa
HE NPUXOJUTCS IO MHOTMM IIpUuuHaM. Tak, ¢ MOMEHTa OTKPBITHSI FOpUIUYe-
CKOTO (haKysbpTeTa B TeUCHUE JUTNTEIBHOTO BPEMEHH JIEKIIMH 110 BCEM IOPHIH-
YEeCKHMM JIUCLUILIMHAM YnTall ofuH npodeccop-unocrpanern @. I JTunbreii.
Hexan ¢punocodekoro dakyasreTa MOCKOBCKOTO YHUBEPCUTETA M MHCIICK-
Top yHuBepcuterckod rumuazun H. H. TTonoBckuii cpa3y pasranan cpenu
npodeccopoB-uHOCTpaHIieB, npuriameHHbix M. M. [llyBanoBbivM, HEBEKIY
u kapeepucta O. I, Jlunsres. EctecTBeHHO, 9TO MPH TaKUX 00CTOSATEIHCTBAX
y 00y4alomIMXCs paBy HE MOT CIOKUTHCSI COOTBETCTBYIOIIMH POCCUHCKIM
peanusM NpaBoBOM MEHTAJIUTET.

B 1767 rony Exarepuna II, 03HaKOMUBIINCH C COCTOSIHUEM JEJNl B YHHU-
BEpCUTETE, NPUHSIA PEIICHHE, YTOOBI JICKIIMN HAIIUM CTYACHTaM YNTaIICh
Ha PYCCKOM sI3bIKE pycckuMu mpodeccopamu. Ho e B Havane XIX Beka
10 PsiTy TIPUYXH IIAPCKOE MPABUTEIHCTBO BRIHYKIIEHO OBLIO 00paTUTh 0CO-
00e BHIMaHKE Ha BOIIPOCHI 00pa3oBaHus U pocsenieHus. [locrenenHo Obl-
JIM OPraHr30BaHbI IECTh YHUBEPCUTETOB: MockoBcku, Jepnrckuii, Bunen-
ckuit, Kazanckuit, XappkoBckuii 1 [leTepOyprekuii.

Kakumu ObI TpyAHOCTSIMH HH COIIPOBOJKIAIOCH CTAHOBJIICHUE IOPH/IITYE-
cKkoro obpasoBanus B Poccun, mporiecc yxe Hagasics ¥ ero HeJib3s1 ObIJI0 0CTa-
HOBHTH. Hanbornee mporpeccuBHBIE TIPEACTABUTENN TOCIIONCTBYFOIIETO Kilac-
ca IMOHMMaJI He0OXOAMMOCTh BOCIIUTAHHSI POCCUHCKHX YUYEHBIX B 00J1acTH
IpaBa, MPOCBEIICHUS BCETO HAPOa U YITyUIIEHUS CHCTEMBI 00pa30BaHusl.

B cBsi3u ¢ 3TUM HeMb3s HE OTMETHTS JAesTenbHocTh M. M. CriepaHckoro,
KOTOPBIN C TOPEYhI0 OTMEYal, 4To eciii Obl naxe B Poccun u Obuta «cucre-
Ma “moOphIX 3aKOHOB”, TO CKOPO MPHUBECTH €€ B JCHCTBUE HEJIB3s OBLIO ObI,
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MIOTOMY YTO JJIsl COOIOAEHHS 3aKOHHOCTH U ISl TOTO, YTOOBI CyZIbl BBIHO-
CUJIY CTIPaBeUIMBbIE PELICHNUS, KPOME XOPOIINX 3aKOHOB, HY’KHBI HE TOJIBKO
00pa30BaHHBIC CyAbH, HO M MPOCBEIICHHAs My0OINKa, HCKyCHBIC 3aKOHOBE/I-
1IbI, 3HAIOIIHE CTPSAITYNE M METOANYECKOE CeH YacTH yueHue; 0e3 4ero camas
JIy4Illasi CHCTeMa CyOBEICHHS IIPOU3BEET OTHO TOJIBKO BPEAHOE ACHCTBHE.
B Poccun HU4ero 3Toro HeT, TaK e Kak HET yCTaHOBJIICHUH, B KOUX IOHOLIE-
CTBO HaIe oopasyercst ceil yacTm».

IIpexxne Bcero M. CnepaHCKuil cTpeMUIICS YCTPAaHUThH ITIaBHBII Heno-
CTaTOK IOPUIUYECKHX (haKyJIbTETOB, HA KOTOPBIH 00pallani BHUMaHHE U pa-
Hee, — YTeHHe JIEKIUI HHOCTPAHIIaMU, He 3HaBILUMH PYCCKOTO s3bIKa H I1pa-
Ba. OH moOmBascs co3anus HEOOXOMUMBIX YCIOBUH JUIs 00yUYEeHUsI PyCCKUX
npodeccopo. bnaronaps aktuBHO#t nesitensHocTi M. CriepaHckoro 3a J1o-
BOJIBHO KOPOTKHI CPOK OBUTH ITOATOTOBIICHBI JBEHAAIATh PYCCKHUX Mpodec-
COPOB U TEM CaMbIM ObLIa OCHOBaHa CHCTEMa 00yUYEeHHS! CIIEUATIICTOB BBIC-
I1ei KaTeropuu Ui PyCCKUX YHUBEPCUTETOB. C 3TOTO BpeMEHH MPOHU30IIEIT
pELINTENbHBII IEPEBOPOT B MPENOAABAHNHN, COAECPIKAHUU U HANPABICHUH
IOpPUINYECKHX HAyK B HAIIMX YHUBEPCUTETAX U IPYTHX YUeOHBIX 3aBEACHHSX.

Takum ob6pa3oMm, oOpaTHBIINCH K HCCIEIOBAaHUIO JaHHOTO BOIpoca
B UCTOPUYECKON PETPOCIIEKTHUBE, Mbl YBUJIEIH, UTO JIMLIb K KOHIYY XIX Be-
Ka, IPeojoeBast TPYJHOCTH UIE€0IOrHUECKOro, MOIUTHYECKOTO U KYJIBTYp-
HOTO XapakTepa, Iopuanueckoe obpazosanue B Poccun nocturio Heodxoau-
MOTO YPOBHSI, YTO NO3BOJIUJIO MOATOTOBUTE COTHU YYEHBIX, MHOI'HE U3 KOTO-
PBIX IPUOOPENT MUPOBYIO H3BECTHOCTb, CO3/1aJIH HayYHbIE TPY/Ibl HA yPOBHE
3araTHOEBPOTICHCKON MBICTH M JaXke ornepexanine ee. K Takomy ypoBHIO
00pazoBaHus 1 00Pa30BAHHOCTH M CETOAHS HY>KHO CTPEMHTHCSL.

Opnnaxo B XXI Beke repes 00IECTBOM U TOCYIapPCTBOM C 0COOOH aKTy-
aJIbHOCTBIO BCTANIHN Te e poodiemsl, uto u B X VIII-XIX Bekax: orcyrcTBHe
SICHBIX 3aKOHOB, IOPHCTOB BBICOKOH KBaIM(UKALINU U TIPABOBOM KyJIBTYPHI
B obmiectse. [ToaTomy 710 cux mop ciioBa pycckoro rpocserurens B. d. Ma-
nmuHOBCKOro (1765—-1814) o ToMm, uto «Poccun He XBaTaeT JOCTOWHBIX JIIO-
Jiel, 3aKOHOB, ITPOCBEIIEHUS U IPAaBOCYUs», 3BydaT HE MEHEE aKTyallbHO.

Cutyanus NOBTOPWJIACh B CHIIy HNPHYMH pa3HoOro xapakrepa. OpHa
13 HUX — TpyAHAas cyap0a Poccuiickoro rocyapctsa v Hapoja: PEBOTIOIHH,
BOIHBI, KPU3HUCHI MTOJUTHYECKOTO, FJKOHOMUYECKOTO, MEKITHUUECKOTO Xa-
pakTepa, BHE BCSKOTO COMHEHHMSI, TPEOOBAIN HHTEIJIEKTYIbHBIX U (PU3UUe-
cKuX pecypcoB obmiectBa. Kpome Toro, XX Bek 0ka3alicsi CaMbIM KECTOKUM
13 BCEX U3BECTHBIX UCTOPUU, NOCTUKEHUSI HAYKU M TEXHUKU HCIOIb30Ba-
JIMCh B BOGHHBIX 1elsiX. Ho Helb3st cOpackIBaTh CO CYETOB M MHOTOTIAHOBEIE
MIPOLIECChI, OXBATHIBAIOIINE BCE CTOPOHBI KM3HU COBPEMEHHOI'0 00IIecTBa
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" rocyaapcTsa, BOSpaCTa}OH.[I/Iﬁ YPOBEHBb TEXHUKHU U HAYKH, KOTOPBIE BBIBE-
JIM TOCYHapCTBCHHBIC U O6H.ICCTB€HHBIG OTHOIIICHUA HA COBCPIICHHO HHOH
YPOBCHb pa3BUTHA, Tpe6yfou11/n71 3aKOHOB 1 CICIUAJIMCTOB COBCPIICHHO UMHO-
ro Ka4ecTBa U CBOMCTBA.

A. C. Mawkoga,
mazucmpanm Il kypca ropuduueckoeo gpaxynomema CII6I'VIT

CMMU KAK CPELACTBO ®OPMUPOBAHUS NMPABOBOM KYJIbTYPbI
U CUCTEMA MAHUNYJINPOBAHUA NPABOCO3HAHUEM

Cpencrea MaccoBOi MH(pOpMAIMH, LEJICHANIPABICHHO TPAHCINPYS HH-
(dopmanuio, SIBISIOTCS OXHUM U3 (AKTOPOB (HOPMHUPOBAHHS JINYHOCTH
U IPaXJAHCKOTO OOIECTBA, MOCKOJIBKY MPEICTABISIOT cO00W BayKHEwIIee
CPEACTBO PACIPOCTPAHEHUS OCHOBHBIX JIEMOKPATHUYECKUX UJIEH U IPUHIU-
OB, TIPABOBBIX HOPM KH3HH OOIIECTBA.

B coBpemennsix ycnoBusx CMU oka3pIBalOT CYIIECTBEHHOE BIHSHUE
Ha AyXOBHYIO )H3Hb O0IIECTBA, IPOLECC COLHATN3AINN, CTAHOBIICHUE TIpa-
Boco3HaHU. VH(pOpMAaITs BEICTYIIAET B POIN CHCTEMO0OPa3yIomero GpaxkTo-
pa BO3/I€HCTBYSI Ha ITPABOCO3HAHUE U NTPABOBYIO KYJIBTYPY JIMUHOCTH, SIBIISI-
sICh Ba)KHBIM yCJIOBHEM (pOPMHUPOBAHNS IEHHOCTHO-ITPABOBBIX OPUEHTAIINH,
0COOCHHO MO/IPACTAIOIETO MoKoIeH!s. MH(popMamonHsit GpakTop BITON-
HSIET NIEPBOCTEIIEHHYIO POJIb B IIPABOBOM IPOCTPAHCTBE. ITO 00YCIOBICHO
CTPEMHUTEIBHBIM pa3BUTHEM MH(OPMAIIMOHHBIX CHCTEM, BO3JEHCTBYIOIINX
KaK Ha MHAMBU/yaJbHOE, TaK M Ha MaccoBoe rnpaBocozHanne. CMU crioco6-
CTBYIOT BBIOOPY FOPHINYECKH 3HAUUMOIO TIOBCICHHS.

Yepes cpencTBa MaccoBoi MH(GOPMAIIMU YEIIOBEK OJIyYaeT OT roCyAap-
CTBa M 00II[ECTBA 3HAYMUTEIBHYIO YaCTh HEOOXOIMMOTO MO3HABATEIBHOTO Ma-
TepHuaa, KOTOPbIH Hy)K€H €My JUIsl CTAHOBJICHHS KaK I'paykIaHUHA U pa3BH-
THS TPAXKAAHCKOTO 0OIIEeCTBA.

B nemoxparndeckux rocygapcTBax y Tpak[aH CyIIECTBYET MOTpeO-
HOCTb B IOCTyIE K HH(POPMAINH, YTO 00yCIOBINBAET BaskHyt0 posis CMU
B JKM3HU OOIIECTBA HE TOJIBKO KaK 00beKTa MH()OPMALMOHHON MOJIUTHKH,
HO M Kak ee cyObekTa. Bmecte ¢ TeM rpakaaHckoe oOIecTBO — OTKPHI-
TOE OOIIECTBO B IIaHE 00ECIIEYCHNUS TOCTYTIa K IHPOKOH M Pa3HOCTOPOH-
Hell uHpopmanuu. TpyaHo npencTaBUTh cede Kakyr-1ndo ero chepy oe3
MH()OPMAIIMOHHBIX OTHOIIECHUN. DTH OTHOIICHUS MOTYT CKJIa/(bIBaThCs KaK
HEMOCPEACTBCHHO B OOIICHUH TPaXkiaH JAPYT C IPYroM, Tak U Yepe3 Here-
yataeie CMU, UnTepueT, TeneBuaenue, paguo. CMU okaspiBaer cyiie-
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CTBEHHOE BIMSHHE Ha (JOPMUPOBAHNE IPABOCO3HAHMS I'paxkaaH. BaxHyio
posiis CMU B nponaranjie npaBoBbIX 3HAaHUN OTBOJSIT EYATHON PaBOBOM
MpoIaral/e, OAHON U3 CTOPOH KOTOPOMU SIBISIETCS BBIMTYCK HOPUIUYECKON
JUTEpaTypsl (HayqYHOH, MOIYJSIPHON, KOMMEHTAapHEB JCHCTBYIOIIETO 3aK0-
HojaresbeTBa). B onpenenennom cmeicie CMU sBistiroTcst HocuTenneM 00-
IIECTBEHHOTO NPaBOCO3HAHMS U CPEICTBOM €r0 BHEIPEHUS B UHIUBUIYaJIb-
Hoe npaBoco3HaHue. CMMU, BbIcTynas Kak OJMH U3 UACAIBHBIX JYXOBHBIX
KOMITOHEHTOB COIIMAJIbHON CPEeJbl, CBSI3BIBAIOT MHANBUIYAIbHOE IPABO-
CO3HAHHUE C OOIIECTBEHHBIM OBITHEM, IPUUYEM 3Ta CBSI3b HOCHUT OMOCPEI0-
BaHHBIN XapakTep.

M. E. Muxaiinosa,
acnupanmka Kageopbl meopuu npasa u npagooxpanumenvrotl oesmenvrnocmu CII6I"YIT

CMELMUOUKA NPABOBOW KYNIbTYPbl COBPEMEHHOIO OBLLECTBA

Kymerypa npencraBisieT co060ii HEOJHOPOIHBINA OPraHU3M, OJHOH U3 Ya-
CTEH KOTOPOTO SABISIETCA MPaBO. byyun HEOThEMIIEMON YacThIO KYIbTYpHI,
MIPaBO OTIIMYAETCS OT IPYTUX Cep KyIbTYpPbI, YTO MTO3BOJISIET COMOCTABUTh
MOHATHUS KyJIbTYpHl U IpaBa. [IpaBo, kak 4acTh KyJIbTyphbl, CyI[HOCTHO BBI-
JlensieTcss U3 MHBIX cdep KyIbTypbl TAKMMH ITPU3HAKAMH, KaK CTPEMIICHUE
K IIPeeIbHON palliOHAIbEHOCTH OOIECTBEHHOM KU3HHU U OTHOILCHUH MEX-
Jly JIFOZIbMH, OIpaHUYeHHEe CBOOO/IbI YEJI0BEKa, OTHOCUTEIbHAS HEYCTONYH-
BOCTh U U3MEHSIEMOCTb 110 CPAaBHEHHIO C IpyrUMHU chepamMu KyJIbTYpbI, 3a-
BHUCHUMOCTb IIPaBa OT COLMAIBHO-NIOIUTHYECKONH CUTyaluu B cTpaHe. Mc-
TOYHUKAMU NpaBa SBISIFOTCS MU, 00bIUall, HPAaBCTBEHHOCTD U KyJIBTypHas
TPaJULUs, TO €CTh B OCHOBE C(ep KYJIBTYpHI JEKHUT TyBCTBEHHOE BOCIPH-
SATHE MHUpPA. DTO €T OCHOBAHHS TOBOPHTH O BO3MO>KHOCTH MPOTHBOPEUHS
1 KOH(ITUKTE MEXy HUMH (KaK NCTOYHHKE [IPaBa) U CaMHM IPaBOM KaK CH-
CTEMOH, cTpeMsIIeHcsl K paliMOHaIbHONW OpraHn3aliy O0IECTBEHHOTO ObI-
Tus. Kpome Toro, nox mpaBoBOH KyNbTypOil TakyKe TOHUMAIOT OIPEAETICHHOE
HOpPMATHBHOE OTHOILEHHE K MPOLEAypaM MPUHATHUS PELICHUH U IpaBUiIaM
MIOBEJICHUS, 3aKPETIJICHHBIM B 3aKOHOAATENILCTBE. JTO OTHOLICHUE MPHUCYILE
IpyMIe JIOAeH, KOTOphle pa3AessioT APYT C IPYyroM B paMKaxX €IUHOIo CO-
LMOKYIBTYPHOTO CHMBOJIH3MA O0IIee BUACHHE CMbICIIA «IIPABOBOM HIPhD,
B KOTOPYIO OHH TaK MJIM WHA4Ye BOBJICUCHBI. Y KaXKI0TO KyIBTYPHO HHTETPH-
POBaHHOTO COOOIECTBA, 00TAAIOIET0 TPABOBBIMY IPUTI3AHUSIMU, — CBOS
IIPaBOBasi KyJIbTypa, KOTOpas CyIIECTBYET TOJIBKO B KOHTEKCTE COIMAIbHO-
IO B3aUMOJIEHCTBHS.
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CornacHo 0OLIETIPUHITOMY ONPEIENICHNIO (OTPAXKEHHOMY B SHIIMKJIIOTIE-
JIVSIX U CIIOBAPSIX ), TPABOBOM HUT'HIIM3M IIPEJCTABIISCT COO0M CKENTHIECKOEe
W OTPHIATEIBHOE OTHOLICHUE K TPaBy, 3aKOHAM, HOPMaTUBHOMY ITOPSIIIKY.
[IpaBoBOIf HUTHIIM3M €CTh OTPUIIAHUE LIEHHOCTH I1PpaBa, €ro POJIM KaK pery-
JsITOpa OOIIECTBEHHBIX OTHOLICHUH. JTO OTPUIIAHUE MOXKET MPOSIBISTHCS
B pa3iuuHbIX (popmMax — OT Oe3pa3TMYHOTO OTHOUICHUS K IPaBY, HEAOOIECH-
KU €ro 3HAYMMOCTH 10 IMOJHOT'O OTpHULaHUA POJIU IIpaBa. MoxHO BBIJACIINTH
TPH YPOBHs [IPOSIBIICHHUS IIPABOBOI'O HUTMJIM3MA B POCCUICKOH KYJIBTYype: TE€O-
PETUYECKU, HACOIOTNYECKUH, TyXOBHBIH.

Ha TeopetnyeckoM ypoBHE IPABOBOW HUTHIIM3M HPOSIBUIICS B TOCIIOZACTBE
MIO3UTHBHU3MA B OTEUECTBEHHOM IIPABOBEACHUH. B MO3UTHBUCTCKOM KOHIIETI-
LY TIPABO OTOXKIECTBILUIOCH C CHCTEMON 3aKOHOB, TIOHMMAJIOCh KaK COBO-
KyITHOCTh HOPM, YCTaHABIMBAEMBIX U OXPAHIEMBIX BJIACTHIO TOCYIAPCTBA.
[Ipn3naBanock, 4To M000¥ 3aKOH, IPUHATHIA TOCYAaPCTBOM, HOCUT IIPABO-
BOM XapakTep, MOCKOJIbKY B HEM BBIPaXKaeTCsl CyBepeHHas! BOJIS 3aKOHO/IaTe-
1s1. B mrore 310 Beso kK hopMHUpPOBaHHIO IPABOCO3HAHUS, B KOTOPOM B ITPABO-
BOI HOpME HauYMHAJIN BUETH HE IIPaBOBOE yOekKIeHHE, OCHOBAaHHOE Ha IICH-
HOCTSIX CBOOOJIbI, PAaBEHCTBA, CIPABEUIMBOCTH, HJIE€ ECTECTBEHHBIX IpaB
4eJIOBeKa, a JIMIIb BHelIHee npaBuiio. OONIeCTBEHHO-TTOIMTHYECKas CUTYa-
st B Poccnu Bo Bropoii monoBrae XIX Beka crioco0cTBoBajza (hopMHPOBa-
HHUIO paIMKaJIbHOI'O TCUCHUS, ITPCACTABJICHHOTO HAPOJHNYCCTBOM U MapKCHU3-
MOM, KOTOpPO€ ObLIO HACTPOEHO HUTMIIMCTUYECKH MO OTHOUICHHIO K IIPaBYy.
CdopmupoBanoch crieruduaeckoe HapOTHIUECKOe MTPABOTIOHIMAaHUE, pa3-
JIETSIEMOE OMPE/ICIEHHON YacThIO0 POCCHICKOTO O0IIECTBA, C TAKMMHU XapaK-
TEPHBIMH YePTaMH, KaK ypaBHUTEIbHAS CIIPABEIINBOCT, IIOMYMHEHUE HICH
JMYHOCTH HIEe PAaBEHCTBA, IPUOPUTET pUHIMNA «biaro Hapomaa — BICIIMI
3aKOH», YTO CIIOCOOCTBOBAJIO BHIPAOATHIBAHUIO YOEXKICHHSI O HEOOXOIMMO-
CTH OTKa3aThcs OT IIPaB YeJIOBEKa B MHTEpecax Onara Haposa.

[IpaBOBOIf HUTTIIN3M B OTEUECTBEHHOM IPABOCO3HAHUH MMEI H JTyXOB-
HBIE OCHOBaHMS, MPOSIBUBIIMECS] B aHTUIIPABOBOM HUTHIM3ME. Pycckas Ha-
poaHad nmpaBoBasi MCHTAJIbHOCTH OCHOBBIBAJIACh HA MHBIX, HEXKCIIN 3ariajiHasi,
[EHHOCTAX. 3/1eCh TIIaBHBIM MEPUJIOM BBICTYTAN KpUTepHil pasabl. [Ipasna
B POCCHICKON MEHTAJIBHOCTH aCCOLMUPYETCS MPEKIIE BCETO CO CIIPaBe N~
BBIM, MUJIOCEP/IHBIM CyOM. TpanuIIIOHHOE PyCCKOE MPaBOCO3HAaHKE Oa3u-
pOBaJIOCh Ha MPEACTABICHNH O IMHOM 3HAUCHUHU MTOHATHH «IIpaBla» U «3a-
kon». [TocTynare 1Mo mpaBy — 3HAYUT MOCTYHATh IO MPAB/E, IO COBECTH.
Croiikoe HenipusTHE (POPMAIBEHOTO UCTIOMHEHUS ITPpaBa MPOsIBISUIOCH B TOM,
YTO CIIPABE/UINBOCTH HE CBS3BIBATIACH C 3aKOHHOCTBHIO, A TIOIMEHSUIACH BHY-
TpeHHeH yOeKIeHHOCTHIO B TpaBoTe. [109TOMy HallOHAIBHOE TPABOCO3HA-
HHUE OPUEHTUPOBAIOCH HA TAKYIO CHPABEIMBOCTD, KOTOPasi IOYNTAIACh BbI-
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1IIe MPaBa U 3aKOHA, TO €CTh HOCHJIA SIPKO BBIPAXKCHHBII HPABCTBEHHbIH Xa-
pakrep.

B HacTos1ee BpeMst MOYKHO BBIJICITUTH CIICIYIOMIHE CIieIH(UIecKue dyep-
THI IPABOBOTO HUTHIIN3MA B POCCUIICKOM OO0IIIeCTBE:

— TIPOSIBIICHUS IIPABOBOTO HUTHJIM3MAa UMCIOT JCMOHCTPATUBHBIHN, KOH-
(pOHTAIMOHHO-aTPECCUBHBIHN XapakTep;

—_— HpaBOBOﬁ HUT'HUIIN3M SIBJISICTCSL FJ'IOGaJ'II)HI)IM, MacCCOBbIM, HIMPOKO pac-
MIPOCTPAHEH HE TOJILKO CPENIU TPAXKIAH M COLMAITBHBIX TPYIIIL, HO U B ouIm-
AIIBHBIX TOCYAAPCTBEHHBIX CTPYKTYpaXx;

— B coBpeMeHHO# Poccnu cymecTByeT B MHOTOOOPA3HBIX (popMax —
OT KPUMHHAJIBHBIX JI0 JIeTalIbHbIX;

— 3a4acTyIO CIMBACTCS C MOJUTUYECKUM, HPABCTBEHHBIM, TYXOBHBIM
U 9KOHOMHYECKHM HHUTHIU3MOM, 00pa3yrOIUM BMECTE SIUHbBII JeCTPYK-
TUBHBIH TPOIIECC;

— B COBPEMCHHOM POCCHIICKOM OOIIECTBE aKTUBHO Pa3BUBAIOTCS «HO-
BEIe» (DOPMBI MPABOBOTO HUTHIIM3MA. Tak, MHOTOYUCIICHHBIC TIPUMEPBI HH-
THITUCTUYCCKIX HOBIIIECTB IAIOT COBPEMEHHBIC BEIOOPHBIC KaMITAHUH (TIepe-
HOC CPOKOB BBIOOPOB ITPH OTHOBPEMECHHOM COKPAIICHUH CPOKA MTOJTHOMOYHI
BBIOOPHOTO JIHIIA, HA3HAYCHUE OYEPEIHBIX BEIOOPOB, M3MEHEHUE H30UpaTEIIb-
HOM CHCTEMBI U T. 11.).

VYeTpaHeHue npaBoBOro HUTHIIM3MA U3 OTEUECTBEHHOM KYJIBTYpPbI MPE/I-
nosaraeT GOpMHUpOBaHUE MPABOCO3HAHMUS, KOTOPOE CHHTE3HPYET OIBIT MH-
poBoro nubepanbHOTO (PHUI0COPCKO-TIPAaBOBOTO HACIEANS W IEHHOCTH Ha-
LUOHAIBHOM KYJIBTYPBI, B KOTOPO HEU30IKHO PUCYTCTBYET HPABCTBEHHAS
OIICHKA MTPABOBBIX HOpM. Ha M1eonornyeckoM ypoBHe HEOOXOAUMO MPUHS-
THE TMOJUTHYECKUX MPOTPAMM KOHCEPBATHBHOTO U COIUAIBLHOTO JIHOepati3-
Ma. B Hux nmubepanpHas uesi, 6e3 KOTOPOI HE CYNIECTBYET UACH MIPaBOBOM
JIMYHOCTH W HOPMAJILHOTO MPABOCO3HAHUS B OOIIECTBE, TOJDKHA MTOIYYHTh
IyO0OKOe 00OCHOBaHUE B COCAMHEHHUH C IIECHHOCTSIMA KOHCEPBAaTH3Ma U CO-
nuanu3Ma. Ha 1yXoBHOM ypoBHE HEOOXOIMMO O3I0POBIICHUE HAI[MOHAIb-
HOTO TIPABOCO3HAHUSI, U B TOM IIPOIECCE OTPOMHYIO POJIb IOJDKHA ChITPATh
penurus.
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K. U. My3sblueHko,
maeucmpanm 1 kypca ropuouueckozo ¢axynemema CII6I'VIT

MPABOBOW HUTMIN3M
KAK GAKTOP [IEGOPMALIM NPABOBOJ KYJIbTYPbI

IIpaBoBas Ky/bTypa B IPaBOBOM I'OCYIAPCTBE SIBISIETCS IOCTATOYHO BAXK-
HBIM KaueCTBEHHBIM ITOHATHEM, JAIOMIMM BO3MOXHOCTbH OIICHUTH KauecTBa
IPaBOBOH chepbl pa3BUTHS OOIIECTBA, CPABHUTH UX C PA3BUTHIMHU ITPABOBbI-
MU 00pa3namH, HieaaaMu, HEHHOCTSIMU.

[IpaBoBast KynbTypa B o0mecTBe (popMUpyeTcst HEe 32 OJMH JCHb WA
B CBSI3U C KOHKPETHBIM COOBITHEM, 3TOT MIPOLIECC MOXKET 3aHUMATh HE OJJMH
necsitok Jet. [Ipu (opMupoBaHHN NPABOBON KyJIBTYPHI BaKHOE 3HAUCHHE
MMEET IIEHHOCTh 1paB M CBOOOJ YeIoBeKa (HACKOIBKO HIEHHBI 3TH MOHSATHS
JUISL IMYHOCTH M rocynapcTBa). Takke HeMaloBaKHBIMU (DaKTOpamH SIBJIsI-
10TCSI MTH(OPMUPOBAHHOCTh HACEJICHUS O MPABOBOI COCTABIISIONICH KU3HU
roCyJapcTBa, MX OTHOIIEHHE K BIIACTH, Cy/y, 3akoHy. HeBo3MokHO mpescTa-
BUTH NPABOBYIO KYJNBTYypPY JHIIb KaK OTHOIIEHHE BCETro O0IIecTBa K MpaBy
B 11esioM. OIHOM M3 COCTABIIAIOUINX HOHSTHUS IIPABOBOH KyJIBTYPbI BBICTYTIA-
€T ypOBEHb MPABOBOW AEATEIBHOCTH OOIIECTBA: NESITENBHOCTh MPAKTUKY-
IOLINX FOPHUCTOB, 00pa3oBaTebHAs IESTEIBHOCTh B yUCOHBIX 3aBEICHUSAX,
MIPaBOTBOPUECKAS JIESTEIbHOCTh TOCYAAPCTBEHHBIX OPTaHOB.

OnHaKo CTOMT pa3nyaTh TAKUE BAXKHBIC TOHATHS, KaK MPaBOBast KYIbTY-
pa oOriecTBa ¥ MpaBoBasi KyJIbTypa JIMYHOCTH.

B monorpaduu 3. H. Kananpapumsnmm «IIpaBoBast KyJIbTypa Kak die-
MEHT CHCTEMBI TPABOBOTO ITOBECHUS JIMYHOCTHY MIPABOBasi KyJIbTYypa OIpe-
JIeISIETCs] KaK 4acTh KyJBTYPBI B LIEJIOM, a IOTOMY, O€3yCII0BHO, OHA MO/Ia-
JlaeT HoJ JeHCTBUE OOLIEKYIbTYPHBIX 3aKOHOMEPHOCTEH 1 IPOLECCOB.

IIpaBoBast KynbTypa THYHOCTH, Oy TydH KOMIIOHEHTOM NPaBOBOM KYJIBTY-
PBI 00IIIECTBA U 3aBUCUMOM OT Hee BETMUYMHON, OTPakaeT CTENECHb U Xapak-
TEep €€ pa3BUTHUS, TaK WIN MHAYe 00ECIICUNBAIOIIETO COHATN3ALIUIO TUIHO-
CTH U IIPAaBOMEPHYIO AEATEILHOCT HHANBUA. DTa JESTEIbHOCTD CIIOCO0-
Ha COOTBETCTBOBATH ITPOTPECCUBHBIM JIBIXKCHUSIM OOIIECTBA U €10 KyJIBTYPBI
B chepe mpaBa, Omaromaps 4emMy MPOUCXOAUT MOCTOSHHOE TIPaBOBOE 00oTa-
[IeHUE KaK caMOi JJMYHOCTH, TaK U obmecTBa. [IpaBoBas KynbTypa TpaHu-
YHUT ¢ 00Pa30BaHHOCTHIO YEIIOBEKA, UMEET OOIIHE YePThl M OTIINYNTEIbHBIC
CBOWCTBA, XapaKTepU3YIOLUE IPABOCO3HAHNUE JINYHOCTH, 3aBUCUT OT Ipa-
BOBOTO BOCIUTAHUSI.

Takum 00pa3zoM, IpaBoBasi KyJIbTypa JIMYHOCTH — HEO0OXOAMMast TPEIo-
CBUIKA U CO3UAATENIHOE Ha4aJlo IIPABOBOIO COCTOSIHUA OOLIECTBa, €ro 1eib
U COCTaBHAs 4aCTh, HO BMECTE C T€M CTEIEHb M XapaKTep MIPaBOBOTO pa3BU-
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THSI CaMO¥l IMYHOCTH, KOTOPBIE HAXOJAT BEIPAXKEHNE B YPOBHE €€ ITPaBOMEp-
HOI IeATeNbHOCTH. ByIydu B onpeeieHHOH CTeleHH 00y CIIOBICHHOH Ipa-
BOBBIM COCTOSTHMEM OOIIEeCTBa, OHA JIGKHT B €r0 OCHOBAaHHMHM, 00pasys Iie-
JIOCTHOE SI/IPO.

W3y4yenue npaBoBON KyJBTYphI OOILIECTBA UTPAET BAKHYIO POJIb B JEs-
TEJILHOCTH TocynapcTsa. OHa MO3BOJISIET BBIACINTD TPABOBBIC UJICAITBI U 1ICH-
HOCTH B O0LIECTBE, K KOTOPBIM JOJDKHBI CTPEMHUTHCS B CBOCH AEATEILHOCTH
rocyJapcTBeHHbIE opranbl. OIIEeHHB PealbHOE COCTOSTHHUE TPABOBOI KYIIBTY-
Pl 00IIIECTBA B 11€7I0M, TOCYAapPCTBO UILET HauOOoIee MPOLyKTUBHBIE METO-
IbI B3aUMOAEHCTBHS C OOLIECTBOM.

Bo3HHUKaeT 3aKOHOMEPHBIH BOIIPOC: KAKUMH CLOCOOAMH MOKHO MO3HATD
YPOBEHB ITPABOBOH KyIBTYpbI 001ecTBa? OTHNM U3 CTIOCOOOB SIBISCTCS U3Y-
YeHHE HOPMATHBHO-IIPABOBBIX aKTOB B KOHTEKCTE ONPEACIICHHOI cepbl 00-
IICCTBEHHBIX OTHOILCHUI B OMPEICICHHBII Tepruos BpeMeHH. MeTopbl co-
IIMOJIOTHYECKHUX OIPOCOB M HCCIIEAOBAHUM TAaKXKe JTAIOT BO3MOXXHOCTD H3Y-
YHUTH [IPABOBYIO KYJIBTYpY OOIIEeCTBa.

B nay4Hoii cdepe mpobiieme npaBOBOrO0 HUTHIM3MA YAEICHO HEMHOTO
BHUMaHHUs, OJJHAKO €€ U3y4YeHHE B HACTOsIIIEE BPeMsl HEOOXOANMO, TaK KaK
9TO SIBJICHUE HAINPSIMYIO CBSI3aHO C OOILECTBOM, CO3HAHUEM JIIOAEH, OTHO-
IIICHHEM OOIIeCTBa ¥ MHIUWBUAA K mpaBy. [109TOMy naHHOE sSIBICHHE HEO0O-
XOJIMMO OCO3HaTh, MOHSTH €ro CyTh U BiusHKE. [IpaBoBOil HUTHIIN3M BEJET
K IIOJJHOMY HENPHUSTUIO 3aKOHOB, IPEHEOPEKCHNIO 3aKOHOM, YTO SIBIISETCS
NPEISTCTBUEM Ha IYTH IIOCTPOCHUS IPABOBOTO FOCYAAPCTBA, K KOTOPOMY
MBI CTPEMHUMCSL.

Uro mpezncrasisieT coboit mpaBoBoi HATIIIN3M? HUurnmmsm B o61iem mo-
HUMaHUH O3HA4YaeT HEraTHBHOE OTHOIICHUE, HENPHATHE CYyOBEKTOM KaKHUX-
00 EHHOCTEH, B3IIISI0B, HOPM 00IIecTBa. DTO O/1HA M3 (OPM COLHAIb-
HOTO NOBeJeHNsI. HUTHIN3M MOXKET NPOSIBISITECS B JIFOOBIX cdepax KU3HU
oO1iecTBa, BBIJICISIOT WICOJIOTHYECKUH, TOTUTHIECKUH, TPAaBOBONH HHUTH-
JU3M U T. [I.

OJ1HaKO CIIeyeT ONPEIeIUTh IPUYNHY OTPULIAHUS, YTO MO3BOJIHUT OTJIH-
YUTh OTpullaHue ot Huruinusma. H. M. Mary3oB 1o 3ToMy noBojy mucal:
KOTJIa HUT'MJIM3M CTaHOBUTCSI €CTECTBEHHBIM (0OBEKTUBHBIM) OTPHIIAHHEM
CTaporo, KOHCEPBATUBHOIO, PEAKLIMOHHOIO, OH IepecTaeT ObITh HUTHIIH3-
MoM. K npumepy, oTpuniaHne MHOTUX MPadHbBIX U Ja)Ke TParn4ecKux cTpa-
HHIl M3 HALIEro HEeIaBHETO MPOILUIOTo, MPEXk/e BCETo B TOCYAapCTBEHHOM
U TIOJIMTHKO-IIPAaBOBOI cepe KHU3HU 00IIecTBa, CIIPAaBEUIMBO U ONPaBIaH-
HO, TaK KakK MPeJCTaBIsieT cO00i HeN30eKHBIN MpoLecc OOHOBIICHUSL.

Hurummsm oTianyaeT UMEHHO JIeCTPYKTHBHAs HAalPaBJICHHOCTh. Xapak-
TEPHBIMHM Y€pPTaMU HUTHIM3MA SBIISIOTCS WHTEHCHBHOCTH, YBEPEHHOCTD
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OTpPHUIIAHUS, 2 BOBCE HE OOBEKT OTPHUIIAHUS, TAK KaK OH MOXKET OBITh KAKUM
yropHo. Hurnmmsm — siBnenne cyObeKTHBHOE, HHANBHUYAIEHOE, EMY TIpH-
CyIIe MpeyBeINYeHHOe COMHEHHUE B (haKTax, HOpMax, MPHHIUIIAX.

Yame Bcero HUrMJIN3M BO3HUKAeT B TOM HJIM MHOM TOCYJapCTBE B Ie-
pHOI HECTaOMIIBHOW CHTYaIMH, KOT/Ia MHOTOE TIEPEOIIEHIBACTCS U IIepeoc-
MBICTMBACTCSL.

B 3axmoueHne MOKHO CIeNaTh BBIBOJI, UTO €CIIH IPaBOBasi KyJIbTypa pac-
CMaTpHUBAETCS KaK COCTOSIHHE ITPABOCO3HAHUS, 3aKOHHOCTH, COBEPIICHCTBA
3aKOHOJIATEIhCTBA B PAMKaX MPEACTABICHHUS OTJCIFHOTO HHANBUIA HIIH 00-
IIECTBA, TO IPABOBOM HUTMIIM3M IIPEACTABISIET cOOON HENPHU3HAHKE IIpaBa
KaK COLMAIbHOM IEHHOCTH U IIPOSIBIISICTCS B HETaTHBHOM OTHOIIEHHUH K TIpa-
BY, 3aKOHAM, TIPaBOTIOPSIIKY, B HEBEPUHU B HEOOXOANMOCTB IPaBa, €0 BO3MOXK-
HOCTH, OOIIIECTBEHHYIO TTOJIE3HOCTb, TO €CTh MPABOBOW HUTWIIN3M — CaMBbIi
HU3KUH ypOBEHb IPABOBOH KYJIBTYPhI 00IIECTBA.

B. A. Hockosga,
mazucmpanm I kypca iopuouueckoeo gpaxynomema CI16I'VIT

CMMU KAK CPECTBO ®OPMUPOBAHUS NMPABOBOM KYJIbTYPbI

CeromHst mpaBoOBOE MPOCBEIICHNE HaceneHus Poccuu sBnsercs axry-
aJlbHON NMPOOIEMOii, UTO HEOJHOKPATHO OTMEUAIOCh PYKOBOACTBOM CTpa-
HbI. «[T1aBHOE B MPABOBOM rOCYIapCTBE — 3TO YPOBEHb IPABOBOH KYIBTY-
PBI IpakaaH, UX TOTOBHOCTD CIIEJOBATh 3aKOHY M BU/IETh B 3TOM CBOI HETIO-
CPEICTBEHHBIN HHTEPEC), — CKA3aJl B OTHOW U3 CBOUX IPEIBBIOOPHBIX peveit
B 2008 romy IIpencenarens [IpaButenscTBa PO (B mpomnmuioM — mpe3neHT
Poccun) JI. A. Mexasenes. /[y MOBBINIICHHUS ATOTO YPOBHS HEOOXOIMMO Ha-
JaJJUTh CUCTEMY ITPaBOBOTO ITPOCBEIICHUS TaK, YTOOBI K Hell OBUTH MOIKITIO-
YCHBI IITIKOJIBI, KIYOBI 1, KOHEYHO ke, CMU.

Jannas npoGneMa, HECOMHEHHO, 3acily>kuBaeT BHHMaHus. [IpaBoBoe
MPOCBELICHNE HACEJICHHUs TOJDKHO OBITh BBICTPOEGHO B CHCTEMY, B paMKax
KOTOpOi (PyHKIIMOHHUPYIOT pa3IniHbIe CYOBEKThI, OPUCHTHPOBAHHBIC HA I10-
BBIIIICHUE YPOBHA MIPABOBOM KYyJIBTYPHI HACEICHHUS B 1ienoM. [Ipu 3ToM gaH-
HbIE CyOBEKTBI JJIS1 PELICHHSI 3a/1a4, CTOSIIUX N1epe/l HUMHU, JOJIKHBI IT0JIb30-
BaThCSI BCEBO3ZMO)KHBIMH HHCTPYMEHTAMH.

BonbmmHCTBO HcceioBaTenei cXoaITCs BO MHEHHN OTHOCHTEIIBHO TO-
TO, KaKue CyOBEKThI OCYIIECTBISIOT IIPABOBOE MPOCBEIICHNE HACEICHUS
Ha COBPEMEHHOM JTare. « MOXXKHO 3aMETHTh BO MHOTHX CIIy4asiX HaJIn4ue
CHEUNAIBHBIX COLMAIBHBIX HHCTUTYTOB M OpraHM3anni, KOTOPbIE, ITOMHU-



B. A. Hockosa 117

MO IIPOYEro, BBHIMOIHIIOT (DYHKIIMIO ITPABOBOTO BOCHUTAHUA: 3TO MOXKET
OBITH ceMbs, ImKoJa, By3, CMU, nepkoBb. CTOUT MPU3HATH, YTO B IPaBO-
BOM BOCITMTAHHH BaXXKHBIM CyOBEKTOM BBICTYIAET TOCYapCTBO», — OTME-
yaeT E. A. IleBuosa.

C neii cornacHa uccnenosarens E. E. I'puiHoBa, koTopas B cBoei MOHO-
rpadun «IIpaBoBas KyJasTypa B ITOJIUTHYECKOM IIPOCTPAHCTBEY BBIACISIET PSIIT
cyOBbeKTOB (hOPMUPOBAHUS NIPABOBOM KYJIBTYphl HaceseHus. PyKoBoncTBy-
SICh KpUTEpHEM d(PPEKTUBHOCTH AESATEIBHOCTH, OHA ONPEIeNIsieT ToCyaap-
CTBO Kak 0a30Bblii CyObeKT (hOpMUPOBAHUsI PABOBOW KyJIbTYpbl. OHO 001a-
JtaeT HauOONBIINMH BO3MOXKHOCTSIMHU BIMATH Ha 00111ecTBO. «Jlasnee, Ha HaIll
B3IVISII, — MUILET MCCIIEIOBATENbHIIA, — CIIEAYET CEMbs, OCTaIoIasics, He-
CMOTpSI Ha MHOTHE COIMaJIbHBIC TpaHC()OpMAINK, OCHOBHOMH sSYeHKoi 001Ie-
CTBa M B HANMEHBILIEH CTETICHN IO/IBEP)KEHHASI TIOJIMTHYECKOMY BIIMSTHUIO T0-
cynapctsa. 1 s 3aTeM cirenyrot yueOnsie 3aBeneanss, CMU u oOriecTBeH-
HBIC OpraHu3anuy. B HacTosee BpeMs B pOCCHICKOM OOIIECTBE JT0BOJIBHO
LIMPOKO PAcIpOCTPaHEHO MHEHHE O ToM, uTo uMeHHO CMU dopmupyror
MHOTH€ MHEHUSI, TPUBBIYKH, TPAIULINH, 00pa3Ibl MoBeAeHus U T. 1. C 9TUM
TPYJIHO HE COIVIACUTHCS, TOCKOJIBKY JaHHBIE MHOTOUUCIICHHBIX COLIMOIOTH-
YECKHUX ONPOCOB MOATBEPKIAIOT UMEHHO TAKYIO TEHICHIIMIO.

Ha wmoit B3nisi, Heo0xomumMo 000cHOBaTh 0co0yr0 posib CMU kak cyOb-
€KTa TaKOTO pojia IeATEIbHOCTH, KOTOPBIH OCYIIIECTBIISET MPABOBOE IMPOCBE-
ILIEHHE HACEJICHUs 110 CBOEH MHUIMATUBE U 3a CYET COOCTBEHHBIX CPEJCTB.
Urax, ocobas pons CMU 3akimrogaercs B CISIYIONIIEM.

Tomsko CMU (13 Bcex BEIMIETIEPEUNCICHHBIX CyOBEKTOB (hOPMHUpPOBa-
HUSI TIPABOBO KyJIBTYypBI HACEIICHHSI) COTTPOBOXK/IAIOT YEIOBEKa HA MPOTA-
JKSHUH BCel CO3HATeNbHOM u3HU. MHade roBops, CMU dhopmupyroT mpa-
BOBYIO KYJIBTYpYy HaceJICHHs HETIPEPHIBHO, B TO BPEMSI Kak JIpyrue cyobek-
ThI BO3JIEHCTBYIOT Ha Y€JI0BEKA CPOUHO, IEPUOJUUECKHU HIIU HEPETYIIAPHO.
Hanpumep, yueOHble 3aBeieHUs] JOPMUPYIOT PABOBYIO KYJIBTYPY BOCIIH-
TaHHHKOB TOJILKO B 1epuoj o0yueHus. OOLeCTBEHHbIE OPraHU3alM1 OCYy-
LIECTBIISIIOT 1MOJI00HYI0 paboTy HeperyJsipHO, a MMEHHO BO BpeMsl IIpOBe-
JIEHUs CTIeIMaIbHbIX aKI[Mi, KaMITaHUH, TPOEKTOB U T. 1. ['ocynapcTBo ya-
CTO 3aMHTEPECOBAHO B MH(POPMUPOBAHHUU TPAKAAaH HE 000 BCEX MPaBOBBIX
ycTaHoBineHusX. Harmpumep, nHOTAA BHITOAHO yMOI4aTh 00 HHGOpMaIuy,
CHOCOOHOM BBI3BAaTh KPUTHKY WIIM CBSA3aHHOM C IPEAOCTaBICHHEM HACEIe-
HUIO JBTOT 10 UX 3asBKe. To €CTh 3aMaldMBaHUE MOXET OOEpHYThCS He-
KOW SKOHOMHEH OI0KeTHBIX cpencTB. K mprumepy, 1o HEKOTOPBIM JaHHBIM,
MWUHHCTEPCTBO SKOHOMUYEcKOro pa3BuTist PO coznarenbHO He HHPOPMH-
pYeT rpaxJiaH o xo/ie O10/KeTHOH peopMBI M IPHHNMAEMBIX B 3TOH ce-
pe MOA3aKOHHBIX aKTax.
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UckmountensHo CMU criocoOHBI TPOBOANTH, TaK CKaXKeM, TPaBOBYIO
«TpOGUIAKTHKY», TO €CTh HHPOPMUPOBATH T'PA’KAAH O IPABOBBIX yCTAHOB-
JCHUSAX U TEM caMbIM (pOpMyIHpOBaTh UX MPABOBHIC MPOOJIEMBI M 3aIpPO-
cbl. Tak, rpakJJaHUH MOXKET HE 3HATh O TOM, 4TO JJIsl 0(OPMIICHHUS HACIIe/I-
CTBa eMy HEOOXOIMMO B T€UEHHE IOJIyro/ia MoCie CMEPTH Hacle0AaTels
00patuThCst K HOTapuycy (B cootBeTcTBHH O CT. 1154 'K PD). Eciu 3t10-
O HE cJeJIaTh, CPOKH IIPHHSTHS HACJIE/ICTBA HY)KHO Oy/IeT BOCCTaHABINBATh
B CyleOHOM TIOpsi/iKe. B cuity TOro 4to rpakiaHiH He 3HAeT O JAaHHOW HOp-
Me, OH CaMOCTOsITeNIbHO He (hopmynupyeT Borpoc: «Koraa st nomken odpa-
TUTbCS K HOTapuycy?». Takum o0pa3oM, TpaxkJaHUH caM HE MHUIUHPYET
oOparieHne K HOTapuycCy WIH aJBOKaTy, B IOPUANIECCKYIO KOHTOPY HIIH 00-
[IECTBEHHYIO OPTaHU3AINIO JINOO K HHBIM CyOBEKTaM IPABOBOTO MPOCBE-
menns rpaxnaad. Tombko CMU B ogoOHOM cuTyannu MOTYT ponH(Op-
MHUPOBATh TPAKAAHIMHA O TOM, YTO TPOITYCK CPOKA, YCTAHOBICHHOTO 3aKO-
HOM JIJIsl TIPUHSTHSI HACJIE/ICTBA, CIIOCOOEH TIOBJICYb HEOIAropusTHBIE JUIs
HEro MOCIEICTBHSL.

Hesrenprocts CMU kak cyObekTa pOpMUPOBAHUS IPABOBOU KYIIBTY-
PBI HOCUT CO3UAaTeNbHBIN XapakTep. KypHaaucThl 4acTO 3aHUMAIOTCS KpU-
TUKON 3aKOHOAATENbCTBA, MOA3AKOHHBIX aKTOB, IPAKTUKUA UX MPUMEHEHUS
u T. 1. [IpenogHocuMyt0 UMK MH(OPMAIHIO MOKHO ¥ HEOOXOAUMO HCIIONb-
30BaTh JJIS1 YCOBEPIIEHCTBOBAHNS IPABOTBOPUECKON U MPABOIIPUMEHHUTEb-
HOM JEATENBHOCTH.

Xapakrepuctuky CMH xak oco6oro cyObekTa MpaBoBOTrO MPOCBEIICHU
rpaskaaH MOJKHO AOTOMHAUTH cpaBHeHHeM CMMU 1 rocyiapcTsa, KOTOpoe, Kak
y’Ke OTMEUaJIOCh paHee, SBISETCs 0a30BbIM CyOBEKTOM (DOPMUPOBAHUS TIpa-
BOBOI1 KyJIbTYpBI HACEIICHHSI.

B pacnopsixeHnn y rocyaapcTsa HIMEIOTCSI OTPOMHBIE PECYPCBI ISl OCY-
LIECTBJICHMSI TPABOBOIO MPOCBELIEHUS I'pakJaH, KaK aMUHUCTPATUBHBIE,
Tak 1 puHaHCOBBIe. Hanbonee BaKHBII MHCTPYMEHT TOCY/IapCTBa B JAHHOW
cthepe — rocynapcteenasie CMU.

IIpaBoBOe mpocCBeIIeHNne HACENeHuUs], HallpUMep, OCYIIECTBISETCS Ye-
pe3 rocynapcTBeHHbIe IeyaTHble opraHbl: «Poccuiickyro razery» (KoTo-
pas umeet BkIaaky «lOpunnueckas Hemensy), sxkypHai «FOpuctsl criemar
Ha nomoIby», «IlapnameHTCcKyt0 razeTy» u apyrue nzganus. Crenuans-
HO B LIEJISIX IPABOBOTO IPOCBEIEHHUS] HACEICHNS 110 MHUIMATHBE ACCO-
nuanuy IpucToB Poccnu mpy moaaepikke MpeceaaTens ee MonednTeb-
ckoro coeta JI. A. MenBeneBa ObIT co31aH KaHaN «3akoH TBy, KOoTOpHIit
BeIIacT Ha TuiaTdopMe CIyTHHKOBOI Ternexkommnannu «HTB marocy. Ha ro-
cynapctBeHHOM «Panno Poccnn» B BeuepHeM adupe eprnognieckn BHIX0-
qut nporpamma «IIpaso Ha 3amurty», «Paguo Poccun» u npaso3amurHoe
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JBUKCHHUC ((COHpOTI/IBJ'IeHI/IC» MIPEACTABIIAIOT IIPOTPAMMYy O COHHaHLHOﬁ
HpaBOBOﬁ 3alIUTE, MO3BOJAIOIIYIO JIOAAM, OKa3aBIIMMCA B CIIOXKHOM CH-
Tyalliu, Y3HATb, K KOMY 1 3a KaKoOM IOMOLIBIO MOXHO U HYKHO 06pa111aTL-
Cs B KaXK/IOM KOHKPETHOM Cliy4dac.

X. Y. Canumbaesa,

doyenm xagheopwl opucnpyoenyuu Armamuncrkozo puauana CII6I'VII (Kazaxcman),
Kanouoam rpuouyecKux Hayk

CMEPTHAS KA3Hb B PASJINYHbIX MPABOBbIX KYJIbTYPAX

CMmepTHas Ka3Hb — Mepa HaKa3aHHsI, KOTopas MpelyCMaTpUBaeTCs Mo4-
TH BO BCEX CTpaHaX MHUpa M NMPUMEHSETCS ¢ JPEBHUX BpeMeH. B mpormecce
HCTOPUYECKOTO Pa3BUTHUS YEIIOBEUECKON UBUIN3ALMH MEHSINCH OTHOLIE-
HUE 1 IOIX0J] K CMepTHOH Ka3HU. Tak, B «3akoHax XaMMyparnu» «OCHOBHBIM
BUJIOM HaKa3aHUs SBJISUIACh CMEPTHAS Ka3Hb B CAMBIX Pa3JIMYHBIX BapHaH-
Tax: COXOKEHME, yTOIUICHHE, TOCakeHHe Ha Kosl». Kak BUauM, npuMeHsiach
IIpoCTasi CMEpTHasi Ka3Hb (TTOBEICHHE) U KBATU(PHUIIMPOBAHHAS (COXIKEHHE,
nocaxenue Ha koi). B Cpennue Beka, B mepuoJi MHKBU3UIIUH, BUIbI KBa-
muuIpOBaHHON CMEPTHOM Ka3HM yBeianduinck. B HoBoe Bpemst B EBpo-
Te MMOCTENEHHO OTKAa3aJIUCh OT MPUMEHEHUs KBaau(DUIIMPOBAHHOI cMepT-
HOH xa3HU. B Hogelilee BpeMst B psiie TOCYAapCTB OTMEHUIIM CMEPTHYIO
Ka3Hb WM TOCYIapCTBO OOBSIBIIIO MOPATOPHUil HA CMEPTHYIO Ka3Hb. Ha co-
BPEMEHHOM JTare BOIMPOC O MPUMEHEHHN CMEPTHON Ka3HH — «3a», «IIpo-
THUBY, «OTPAHUYCHNE» — BBI3BAJI OONBIION pe3oHaHc. OTHOIICHNE K CMEpT-
HOW Ka3HM pa3IM4YHO U ONPENENIeTCsl TEM, KTO TIOHECET HAKA3aHUE, U TEM,
KTO SIBJISICTCSI MOTEPHEBIINM, M UX POJICTBEHHHKaMu. OOIIECTBO B IEJIOM
TaK)KE BBICKA3bIBAET Pa3INUHbIE MHEHHSI OTHOCUTEIBHO CMEPTHOM Ka3HH.

[Tpu riryGoKOoM M3yueHUU MHEHUH O IPIMEHEHHH CMEPTHOM Ka3HH CTaHO-
BUTCSI OUEBUIAHBIM, YTO XOJ MBIIIUICHUS OIPEAEISCTCS YTBEPAUBIIUMUCS CTE-
peoTuIiaMu OTAEIbHON IpyIIbl JItoAei. To ecTh B pa3iInyHbIX FOCyNapCcTBax
OTHOIIIEHHE K CMEPTHOI Ka3HU MpEeJCTaBIsieT Co00il OTpaXkeHUe TPaauLHid,
CJIOXKHBIIETOCS COIMAJIBHOTO BOCIPHSTHS, KOTOpOoe (OPMHUPYET NPABOBYIO
Tpaguuuio. «IIpaBoBast TpaguLus — 3TO NTyOOKO yKOPEHUBILEECSI CO3HAHUE
JIOIIEH M ICTOPUYECKH 00YyCIIOBIEHHOE MX OTHOILICHUE K POJIH ITPaBa, PUpO-
JIe TIpaBa 1 MOJUTHYECKOH U/ICOIOTHH, a TAKKE K OPTaHU3ANH U (DYHKIHO-
HUPOBAHUIO IPABOBOM CHCTEMBDY.

B ocHOBy 1npaBOBO# cHCTEMBI OJIOKEHBI IEHHOCTH, KOTOPbIE (hOPMH-
pYIOT IpaBONOHMMAaHUE, NpaBOOTHOWEHUs. Hanpumep, nanbHEBOCTOU-
Hasl [paBoBasi cUCTeMa 0a3upyeTcsl Ha LEHHOCTAX (GHIOCO(CKNX yUCHHH
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(maocu3M, KOH(YIMAHCTBO, JIETU3M), TTOSIBUBIIMXCS KaK OTBET Ha KPU3HC,
«KOTOpBIN ycnmmiicss B Kurae nmpu mo3gHUX MPENCTAaBUTENIX AUHACTUU
Wxoy». Hlan Sn (390-338 rr. 10 H. 3.) KOHCTaTUPYET, YTO HAPOJL pacIry-
CTHJICS, CTPEMHTCS K Y/IOBOJILCTBHSIM, 3a0bIBaET CBOE OCHOBHOE 3aHITHE —
3eMiIe/iesINe — M MpeNaeTcsl MOOOYHBIM 3aHATHSIM, JOXOABI OT KOTOPBIX
He MOCTYMNAIoT B Ka3Hy. B pesynbprare rocyaapcTBo ABUKETCS K yHajKy.
B konue III Beka 10 H. 3., B mepuoj rocyaapctBeHHbIX pedopm Lunp [lu-
XyaH[, JIETH3M YTBEPIIII )KECTOKOCTh MEP, «BILUIOTH 10 YHUUYTOKEHHSI BCEX
POJCTBEHHHMKOB NMPECTYMHUKA 110 TPEM JHMHHIM POACTBa — OTLA, MaTepu
U KEHBI — 32 0000 TKKUE BUABI IPpecTyIIeHus». CMepTHas Ka3Hb OblIa
3aKperuieHa B YTOJIOBHOM KOZEKCE IMHACTUHM TaH B BUAE YIABICHUS WIN
obesrnasnuBanus. [1o kogekcy Tan Haka3pIBaIMCh 233 BHIA IPECTYIIICHHUS.
B KHP u celiyac nonyckaercs cMepTHasi Ka3Hb 3a 46 npecryruienuil. Ta-
KHM 00pa3oM, )KECTKOCTh Mep HaKa3aHHs pacCMaTpPUBAETCS HE TOJIBKO KaK
Kapa, HO 1 KaK IrapaHT cTa0MILHOTO U OJIaroroyYHOT0 Pa3BUTHUS rOCyap-
CTBa, COOJIIOICHHS HApOJIOM CBOMX O0SI3aHHOCTEH M ycliexa B IIPOBEACHUN
rocynapcTBeHHbIX pedopm B Kurae.

PomaHno-repmaHcKkas mpaBoBasi cuicTeMa (popMHpOBaIach Ha OCHOBE PUM-
CKOT'O YaCTHOTO MpaBa, KAHOHUYECKOTO MpaBa, Ha MPHUHIMIAX JIeraju3Ma
U IIypUTaHU3Ma, C yUYETOM CTAHOBJICHHUS [IPABOBOTO TOCYapCTBa MO/ BN~
HueM (utocodun eCTeCTBEHHOrO mpaBa. Bee 310 chopMupoBaio mpaBormo-
HHMaHHMe, 9TO )KHU3Hb YeJIOBEKa — caMoe LIeHHOe U Japosana borom. Iloro-
My HHKTO HE UIMEET IIpaBa JIMIIATh KU3HN. OTHBIHE PaBO KayKA0T0 Ha KU3Hb
1 3aTIpeT Ha JINIICHNE )KU3HU — MEKAYHAPOJHBINH CTAHAAPT MO 3aIIUTE ITPaB
YeJIOBEKa, KOTOPBIN 3aKPEIUIeH B MEKAYHAPOIHBIX J0rOBOpaxX M KOHCTHUTY-
UsIX OONIBIIMHCTBA TOcyapcTB. 3anoBens «He youid» crana oqHIM U3 KITFo-
YEBBIX OCHOBAHMM TSl OTKa3a OT IPUMEHEHUs] CMEPTHOM Ka3HH B 3amaJHON
EBpone. 310 mpaBonoHUMaHue, BEpHEE, pe3yNbTaT JUIMTEIBHBIX HCCIIEI0Ba-
Hui ¢punocodos snoxu [Ipoceenienns, ObUI0 BOCIIPUHSATO TOCYAapCTBAMU
EBpomnbl, cTpaHamMu Ha TOCTCOBETCKOM MPOCTPAHCTBE, FOCYIapCTBAMHU, MTPH-
HSIBIIMMU KOHCTUTYLIUU BO BTOpOM nostoBuHe XX Beka.

Kazanock Obl, peTUrno3HbIE IPABOBBIE CUCTEMBI TOJDKHBI TAK)KE OTCTau-
BaTh OTKa3 OT CMEPTHOM ka3HU. Hanpumep, B MHyCCKOH TPaBOBOM cUCTEME
LIEHHOCTBIO SIBIISIETCS )KN3Hb JIFOOOTO0 )KUBOTO CYIECTBA HE3aBUCHMO OT TOTO,
B KaKoM TeJie oHa HaxoauTcs. [losTomy cunrtaercs, uTo 3amosens «He youiny
pacnpocTpaHsIeTCs He TOJIBKO Ha YeNIOBEKa, HO 1 Ha JII000€ JKUBOTHOE (TIOpH-
LIaeTCsl COBEpILICHNE YOuiicTBa pay cOOCTBEHHOTO HachIeHus). Ho mouemy
Benp! mpexycMarpuBaioT cMepTHYIO Ka3Hb? L[eHHOCTD BEIMUECKOM KyIbTy-
PBI 3aKJIIOYACTCS B TOM, YTOOBI YEJIOBEK 33 CBOIO )KHM3Hb CMOT OCO3HATH HC-
TUHHOE NpenHa3zHaueHue. [1epBblil ypok, KOTOPBIN OH JTOJDKEH BBIHECTHU: Te-
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JI0 CMEPTHO, a AyIa BeyHa. JyIa mpogomKaeT )KUTh | MOCIIe CMEPTH Tea.
B nr0001i penurin 9enoBeK EPHKUT OTBET 32 CBOH MOCTYIIKH TOCIIEe CMEPTH.
«ToT, KTO MHOTO I'peIIiJI, 00s3aTeNIbHO JIOIDKEH HAJIOKHUTh Ha ce0sl TIOKasHue,
KOTOPOE Ha CAHCKPUTE Ha3bIBAeTCs Npaifamuurra. llHaue oH HeMeAIeHHO Mo-
TaJIaeT Ha TUIaHETHI aJ1a, Te OyAeT CTpaaTh 3a CBOM Iperpemenus». Cmept-
Hasl Ka3Hb B BEIUYECKOI! KyIbType — He MIPOCTO HaKa3aHKE, a BO3MOXKHOCTh
He MEePEHECTH TSUKKYI0 KapMy B CIEAYIOIIYIO JKU3HbB. «/J[esTenpHOCTh )KUBO-
IO CyILECTBa OMPEAEIIET YCIOBHUS, B KOTOPBIX OHO OKAXKETCS B CIIEAYIOIIEH
KU3HH. 3aBEPIINB OYCPEIHON 3TaN JACIATEIBHOCTH, OHO BCTPEYaeT CMEPTh,
YTOOBI 3aT€M OIATh POAUTHCSA U HA4aTh HOBBIM STall CBOCH IEATEIHHOCTIY.
B »TOM KpyroBopoTe pOXAEHUS U CMEPTH KHBOE CYIIECTBO TOIDKHO OYH-
CTHUTBCS, YTOOBI TOCTHYH COCTOSTHUS TIPETaHHOTO CITyeHus bory.

3. A. Cusibaesa,

macucmpanm I kypca ropuouuecrkozo ¢paxynomema CIToI'VIT

NMPABOBAS KYJIbTYPA U MPABOBOI XAOC

C npunsituem 12 nexadpst 1993 roga Koncturynun Pocens, kak aemo-
KpaTH4ecKoe MPaBOBOE rOCYAapCTBO, MHOTOTO JOCTHIIIA B chepe NpaBoBOH
KyJIBTYpbl. MBIl IMEEM YCTOWYMBBII TOCYIapCTBEHHBIH arapar, opratsl rpa-
BOCY/AMSI, YUPEXKICHUS, HHCTUTYThI 00pa3oBaHusi, paboTaroIe HaJl MOBbI-
LIEHHEM YPOBHSI IIPABOBOM KYJIBTYpBhI OOIIECTBA, 3Ta TEMATHKA IOCTOSHHO
o0cyxaaercs Ha KOH(DEpEHIMsAX U B COLMANBHBIX ceTsix. B cdepe 3akoHo-
JIaTeNbCTBA U 00pa30BaHust ObIIIO MHOTO clieniaHo. Ho mpuHsITEIe H3MEHEHHA
He MOTyT 3(h(heKTHBHO AEHCTBOBATH 0€3 COOTBETCTBYIOIIETO MEXaHI3Ma ITpa-
BOBOTO PETYINPOBAHUS, B KOTOPOM HE ITOCIIETHEE MECTO 3aHUMAIOT 00pa3o-
BaHME U BOCIIMTAHUE YEPe3 MPABOBYIO KYJIBTYpY I'Pa’kAaHCKOTO OOIIEcTBa.
[Tox MexaHH3MOM HPABOBOTO PETrYJIMPOBAHUS CIICyeT IIOHUMATh COBOKYII-
HOCTb B3aMMOJICHCTBYIOIINX PaBOBBIX CPE/ICTB, ITPU MOMOIIN KOTOPBIX 00e-
CIEUYMBACTCS PE3YNIBTaTHBHOE ITPABOBOE BO3/ICHCTBUE HA OOIECTBEHHBIE OT-
HoureHust. Henb3st paccmarpuBarh CyIIHOCTb PABOBOW KYJIBTYPBI JIUIIb KaK
IpUOOpETEeHNEe HEKOI CyMMBI 3HaHHI O HOPMax M MPHUHIIMIIAX JeHCTBYOIIE-
ro 3akoHofarenbcTBa. OMUH U3 MyTel JOCTHXKEHHS BBICOKOTO YPOBHS IMpa-
BOBO#1 KyJIbTYpbl — (DOpPMHUPOBaHUE IPaXKIAHCKOTO OOIIECTBA U MTPABOBOTO
rocyaapctsa. To ecTb Tpax/1aHCKOe 00IIECTBO — 3TO OOIIECTBO C Pa3BUTHI-
MU 3KOHOMUYECKHUMH, TIOTUTHUECKIMH, TPABOBBIMH, KyJIbTYpPHBIMU OTHOIIIE-
HUSIMHU, TECHO COTPYTHUYAIOIIEE C TOCYIapCTBOM, HO IIPH 3TOM 00Jagaromiee
JIOCTaTOYHON CTETMEHBIO HE3aBUCUMOCTH OT HETO.
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HecMmoTpst Ha BBICOKHIA ypOBEHB MPABOBOW KYIBTYPHI, HAC HHTEPECY-
eT obmras s Bcero Mupa mnpodiema GpopMHpPOBAHUSA MPABOBOU KYIBTY-
PBI B TIEpHOJ ITPABOBOTO Xaoca. B ATOT MOMEHT MOsIBIIsIETCSl HOBBIH arpec-
CUBHBII THI KalTUTAJIUCTHYECKOTO OOIIECTBA, C KOTOPBIM CIIOKHO OOpOTh-
csi. B TakoM o01iecTBe HUBENMPYIOTCSI HEMaTepraibHble O1ara, IEHHOCTH
rocyznapcera. Tak Kak JIMYHOE OJ1aro CTaBUTCS BBIIIE OOIIEro, TO COOTBET-
CTBCHHO KOJIJICKTUBHU3M CMEHACTCA MHAUBUIYAJIU3MOM. ITosiBUIIOCH MHO-
To cBOOOABI, HO HE BCE OKA3aJIUCh TOTOBBI KUTh CAMOCTOSTENIBHO, CIIPaB-
JISISICH C TIPABOBBIM Xa0COM.

HccnenoBanust HCTOPUYECKOTO ACMEKTa CBUACTENBCTBYIOT, YTO MIPABO-
BOI Xaoc 000CTpHUIICSA B TOT MOMEHT, KOTJIa OBIT OCYIIECTBICH IEPEX0.
OT COIMaNM3Ma K KamuTaau3My. IMEHHO KalmUTalnCTHIeCKOe OOMIECTBO
OTIMYACTCS HEYBEPECHHOCTHIO M HETOTOBHOCTEIO K IPABOBOM KYIIETYpE, TaK
KaK y HETO OTCYTCTBYET IpaBoOBas Ues, YBaXXCHHUE K TIpaBy u 3akoHY. Oc-
HOBHas npoOiieMa B MpaBe — MPABOBOK Xaoc. DTOT HOBBIM TEPMUH €Ilie
HE 3aKpeIuIeH B OpUInYecKoi Teopuu. CHHOHUMOM CJIOBA «Xa0C» SIBIISICT-
cs1 «Oecniopsiiok». Ecnu qaHHBIA TEpMUH OTHECTH K IOPUAMYECKOMY Ipa-
BOIOHMMAHHIO, TO IIPABOBOM Xa0C CJIeyeT MOHNMATh KaK OecropsIo4HOe
OTHOLICHHUE 00IIECTBA K [TPaBY, 3aKOHY, TOCYAapPCTBY, KOT/a IOBEICHUE JII0-
Jlell CTaHOBUTCS HEYIIPABIIIEMBIM.

YenoBek — OCHOBHAs IPOU3BOJICTBEHHASI CHJIa O0IIECTBA, CYyObEKT Tpyia
¥ HAyYHOTO ITO3HAHUSI, COLMAIFHOTO YIpaBlieHHA U BociuTanus. OH He TONb-
KO MOTPeOUTENh MaTepHAIFHBIX 1 JYXOBHBIX IIEHHOCTEH, HO U TIPEXK/Ie BCE-
TO aKTHBHAs CHJIa, TBOPUECKU BO3JCHCTBYIOMAs HA OOBEKTHBHYIO ICHCTBH-
TEIBHOCTH, MPE00Pa3yIomas € B COOTBETCTBUH C IEIISIMU M HWHTEpECaMu
o0IecTBa.

B monorpapun «IIpaBoBast KyabTypa Kak 2JIEMEHT CHCTEMBI ITPaBOBOTO
noBezieHust tnaHocti» 3. H. Kanannapuimsuiy onpeesnsier NpaBoByIO KyJIb-
TYpy KaK 4acTbh KyJIBTypHI B II€JIOM, a IOTOMY OHa IO/ aeT 10 JeHCTBHE
OOIICKYIBTYPHBIX 3aKOHOMEpHOCTE# 1 mporiecco. CornacHo P. A. Pomaio-
BY, IOJ] TpaBOM B TCOPUH MMOHUMACTCA MHCTPYMEHT, IIPU IMOMOILIN KOTOPOTO
YHopAAOUYUBAIOTCA U OXPAHAIOTCA O6IJ.ICCTB€HHI)I€ OTHOILIICHUS.

AHanu3 B3auMOCBSI3€H MEXTy TPaBOM U KyJIbTYpOH B Iporiecce rioda-
JU3aIMY COBPEMEHHOTO OOIIECTBAa CBUICTEIBCTBYET, UTO MPABO, HECMOTPS
Ha CJIO)KHOCTB M CBO€0Opa3ue, BIISETCS BaKHEHIIIEH YacThI0 KYIbTYPbI, Of-
HUM U3 €€ ITIaBHBIX KOMITOHEHTOB, a IPaBOBAas KYJIBTypa HE UMeeT COOCTBEH-
HOW MPEIMETHOCTH U TPEJICTABIICT OWH U3 KOMIIOHEHTOB O0IIeYesioBede-
CKOH KYJIBTYpBI, KOTOPBIA BOTUTIOTHIICS B TIPaBe U IOPUIMYCCKON ITPaKTHKE.

B nensx onpenenenus noHstus npaBoBoi KyneTypsl 3. H. Kanangapum-
BIJIM PAacCMaTpPUBAET Pa3sIMYHbIC IMOAXOABL: (PHIOCOPCKHNA, COIIMOIOTHYe-
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CKHUH, NH()OPMAITMOHHO-CEMHUOTHIECKHUH 1 COIATBHO-aHTPOIIOIOT HIECKHUH.
[TpennodTHTENFHBIM B KOHIIETITYaJIbHOM IUIaHE MPE/ICTABISETCS COLMATBHO-
AQHTPOMNOIOTHYECKUH TIOIXO/, B paMKaxX KOTOPOTO I10]] TPABOBOH KyJIETypOr
TIOHUMAETCs BCS CYILECTBYIONIAsl B OOIIECTBE PaBOBast PeabHOCTh, BKIIIO-
Yaromiasi HOpMbI, 3HAHHSI, [IEHHOCTH, CTaTyChl, CATyalllH B IIPaBOBOH cepe
U MX peajM3aluio B IPaBOMIOPSAKE.

B y3KoM mMoHMMaHMU MpaBOBasi KyJIbTypa NpeICTaBIsieT co0oi Bce To,
YTO CO3[]aHO YeJIOBEUECTBOM B cepe JeiicTBus npasa. [IpaBoBas kyasTypa
B 3HAUUTEIBHON ME€pEe HOCUT HOPMAaTUBHBIN xapakrep. 1o cyiiecTBy, HOpMbI
IIpaBa KaK COLMAJIbHAS LIECHHOCTh U JIEATEILHOCTD 110 UX aJ€KBaTHON peasn-
3aIlM TOCYJAPCTBEHHBIMU OPTaHU3AIMAMH U TPaKIaHAMHU SIBIISIOTCS IJIaB-
HBIMH 3JIEMEHTaMH IIPABOBON KYJIBTYPBHI.

B. I1. CanpaukoB u P. A. PomMamoB oTMedaroT, 9T0 «3HAYMMOCTH IIpa-
BOBOH KyJIBTYPBI B IIPOIIecce CTAOMIM3aNH COIUATBHO-TIOINTHYECKUX OT-
HOIIICHNH, CIIOKHUBIIUXCSI B COBPEMEHHOHW Poccum, onpenensercs mpexie
BCEro TEM, YTO C €€ [TOMOIIbI0 YCTAaHABIMBAIOTCSI HPABCTBEHHO-ITPABOBBIE
TIpeIesIbl, OTPAaHNYNBAIOIINE U BMECTE C TEM rapaHTHPYIOIINe CBOOOY I0-
BE/ICHUS CYOBEKTOB OOILIECTBEHHBIX OTHOIICHUI». TakuM obpa3om, ¢ mo-
MOII[bIO HHCTPYMEHTOB 3aKOHOJATENILCTBA CTAOMIM3UPYIOTCS OOIECTBEH-
HbIC OTHOULIEHUS U CO3LAIOTCS YCIOBUSA JJISL Pa3BUTHUS NIPABOBOU KYJIBTY-
PBI B cOOOIIECTRE.

Kak ke 60poThCs ¢ HEYIIPaBIIIEMbIM IIPECTYITHBIM Xa0COM, KOTOPBIH BCe
O0ITBIIIEe pacTIpOCTPaHSACTCS M HETaTUBHO BIHsET HA 0011ecTBO? CyIIecTByeT
TOJBKO OJMH CIIOCO0 — CO3MIaHHE TPAXKTAHCKOTO OOIIecTBa Ha OCHOBE 00-
el MpaBOBOM MJIEH, KOTOPAsl OJDKHA MOCITY>KHTh OCHOBAHUEM IPaBOBOM
KyJIBTYPBI TPaXKJAHCKOTO O0IIECTBA U B TALHEHIIIEM OIIPEEINTh €ro Oymy-
mee (YKperuieHHe 3aKOHHOCTH | TTPABOTIOPSI/IKA Yepe3 YITyUIlIeHIE PaBOBO-
ro BocriuTanust macc). OcoOyro TpeBory u 3a00Ty BBI3BIBACT IIPABOBOE BOC-
MTUTAaHUE TIO/[PACTAIOIETO [TOKOICHHSL.

Ha ocHOBaHUM BBINIEU3JIOKEHHOTO MOXKHO CJIENIaTh BBIBOJ, YTO KayKIbIH
YEJIOBEK JOJDKEH CTPEMUTBLCSA K NMIPABOBOMY BOCIUTAHUIO U KYJIBTYPHOMY
IPaXXIaHCKOMY OOIICCTBY.
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A. M. CrykaHoB,

npogheccop xkaghedpsl meopuu npasa u npasooxparumenvroii desmenvrhocmu CII61'VII,
Kanouoam 10puoudeckux Hayk, nouemmnolii pabomnux [poxypamypol PD;

B. A. Ko3nos,

doyenm Kkaghedpsvl meopuu npasa u npasooxpanumenvroii desmenvrhocmu CIT6I VI,
KaHOUOAm MeOUYUHCKUX HAYK

BbICLLAS CTYNEHb NPABOBOIO HUTMJIN3MA

B TosikoBOM ci10Bape pyCcCKOTO sI3bIKa MO/l HUTHIM3MOM [TOHUMAETCS OT-
pHILIaHKE BCEro, MOJHBIA CKeNTHIIU3M, KOTOPBIH onpenensercs kak: 1) ¢u-
nocockoe HampaBlieHHE, TOBEPrarollee COMHEHUIO BO3MOXKHOCTD TI03HA-
HUSI OOBEKTUBHOM JIEUCTBUTEILHOCTH; 2) KPUTHUSCKU-HEIOBEPUHBOE, UC-
MOJIHEHHOE COMHEHHSIMHM OTHOIICHHE K YeMy-HUOY/Ib.

Bonee kparkoe orpezieneHie HUTHIIN3Ma JIaeT SHIUKIIONEANIECKU CI0-
Bapb «IIOIUTONOTHs» — ITO OTPUIIAHUE OOIIEIPU3HAHHBIX OOIIECTBEHHBIX
HOPM U IIGHHOCTEH.

C moHATHEM «HHUTHIN3M» Bce OoJiee WM MEHee MOHATHO (XOTS BeChMa
OTHOCHUTEIIHHO). YUeHbIC, H3YyYaIolIne MPABOIPUMEHUTEIbHYIO TPAKTUKY,
BCE Yallle CTAIKUBAIOTCS ¢ IpoOJIeMaMH MPAaBOBOTO HUTWIM3MA. UTOOBI M0~
HSTb 3TH BBI30BbI, HEOOXOMMO 00PATUTHCS K TAKOMY SIBIICHHIO, KaK [TPABO-
Basi KyJIbTYpa.

[IpaBoBas KynbTypa — 9TO paBoBas cpejia oouTanus jtrozeil. OHa BKIIro-
YaeT BCE MIPABOBBIC IEHHOCTH (AyXOBHBIC U MAaTePHAIBHBIC), CTIOCOOBI M TH-
bl BOCIIPHUSATHSI 3THX IIEHHOCTEHU, a TAKXKE JeSITEIbHOCTh 110 MX CO3/IaHHIO,
TMIOJIB30BAHMIO U peanu3anyi. BMecTe ¢ TeM Helb3st He COINIaCUThCsl C MHEHH-
€M psiJia UCClleIoBaTeNell 0 BO3MOYKHOCTH OoJiee IIMPOKOH TPAKTOBKH CYIII-
HOCTH IIPABOBO# KYJIBTYPHI.

B ci10’kHOM COBpEMEHHOM O0IIIECTBE XOTS M CYIECTBYET OOIIETIPUHSATHIN
9TaJIOH OTHOLICHUSI K TIPaBy, HO PUJIEPIKUBAIOTCS €0 JIAJIeKO He Beerna. JTo
OTHOCHTCSI, HAIIPUMED, K TIOIHMAITHUUECKUM 00Pa30BaHUSIM, IJIe MOYKHO BCTPE-
TUTBHCS C TAKMM ()EHOMEHOM, KaK CyOKyJIbTypa (KpUMUHAJIbHAS U Ap.), [IeH-
HOCTH KOTOPOW YacTO OTKJIOHSIOTCSI OT OOILIECTBEHHBIX HOPM.

[IpaBoBO# HUTHIIM3M TIPEJCTABIISIET COOOH TEOPUIO U MPAKTUKY OTPUIIA-
HUS 1paBa Kak MO3UTHBHO-IIEHHOCTHOTO siBieHHs. OH OnMpaeTcst Ha orpe-
JICJICHHOE MPABONOHMMAHHKE, IIPH KOTOPOM ITPABO aCCOLIMUPYETCS C FOCyAap-
CTBCHHBIM NPUHYKJICHUEM, a HEPEIKO U ¢ mpon3BosioM Biaactu. O mpooire-
Max IpaBOBOT0 HUTWJIM3Ma IPUMEHUTENBHO K ITPaBOBOH KyJIBType HallMCaHO
JIOCTaTO4YHO MHOTO. B mocinenHue rojpl y4eHbIX U MPAKTUKOB BOJHYET BO-
[POC: HE CIEIYET JIH MMOCIE TIIATEILHOTO U3yUCHHUS! CISICTBEHHOM, IPOKY-



A. 1. Crykaros, B. A. Koanos 125

POpCKOii n cynieOHOM MpakTHKK BBeCTH B Poccnu n 3a pyOexoM Takoe MOHsI-
THE, KaK «IIPaBOBOM UIUOTU3M»?

[onsATHE «MANOTU3MY 10 CUX TIOP HECET METUIIMHCKYIO COCTABIIAIONIYIO,
CBSI3aHHYIO CO CIab0yMHeM — TIIyOOKHM MajiooOpaTHMbIM Ae(EKTOM ICH-
XxuKH. Kak M3BECTHO, pa3IMyaroTCsl TPU CTENIEHN BPOXKAEHHOTO CIIa00yMuUst
(ommurodpennn): 1) nerkast (1eOMIBHOCTB); 2) cpenHsist (MMOCIMIBHOCTB);
3) Tspxenast (uauoTusm). [Ipu 5TOM UAMOTHI SIBISIOTCS TOTHOCTHEO HEBMEH -
€MBIMH U HEJIEeCIIOCOOHBIMH C FOPHIUUECKON TOUKHU 3PEHUSI.

Kak moxassIBaeT poccuiickas 1 MUPOBasi MPAKTHKa, COBEPIIIAEMBIE B IO~
cieiHee BpeMs B OOIIECTBE MPOTHBOMPABHBIE JESHUS 10 CBOEH pe30HaHC-
HOCTH U JIOTUKE BBI3BIBAIOT HEOOXOMMOCTD BBIACINTH BUHOBHBIX U3 00MIEeH
MacChl ITPABOBBIX HUTHIIMCTOB M BKJIIOUNTH MX B 0COOYIO KaTETOPHIO «IIpa-
BOBOH nanoTn3m». IIpu 3TOM HaMOTaMu (B MEANIIMHCKOM ITOHUMAHHN) Ta-
K€ JINIA HE SIBIISTFOTCSL.

[To HameMy MHEHHIO, OHATHE «IIPABOBOW MIMOTH3M» HMEET MPaBO
HA CYIIECTBOBAHUE — ATO BBICIIAS CTYHNEHb IPABOBOTO HUTUIM3MA, B PaM-
Kax KOTOPOTO MOXKHO BBIJICIUTH CIIETYIOIUE PA3HOBUIHOCTH:

1) monuTuko-npaBoBoOil (Hanpumep, nHocTpanusie CMMU, koTopsle ocBe-
LIAI0T COOBITUSI HEOOBEKTHBHO: BOOPYKeHHBIN KOHQHUKT Poccuu ¢ ['py3ueit
B [OxHo# OceTnn, coObITHst B KppIMy; B 000MX Cllydasix Hallla CTpaHa Jiei-
CTBOBaJIa C COOIIOICHUEM HOPM MEKIYHApOIHOTO IIPaBa);

2) YTOIOBHEIHN (BMEHAEMBIN OTeIl yOMBAET TOIIOPOM MAJIOJICTHUX JCTEH,
JKCHY U MarTh);

3) AeNMUKTHO-aIMUHUCTPATUBHBIN («30J0Tass MOJOACKE» B MoOCKBe
Ha JOPOTMX MHOMapKax, rpy0o Hapymas [IpaBuia JOpOKHOTO IBMKEHUS
Ha MarucTpajsix TopoJia, B TeUCHNE HECKOJIBKUX YaCOB MPOBOLIUPYET COTPYA-
aukoB [UBJI/1 u mp.).

Ha nam B3m1si1, «1ipaBoBOM HIIMOTH3MY» — 3TO HE TOJIBKO OTPHUIIAHUE 00-
LIETPU3HAHHBIX HOPM MOpaJi, HPABCTBEHHOCTH M 3aKOHOB, HO U II€JI€Ha-
MIPABJICHHOE, YMBIIIIEHHOE JIeSTHIE BMEHAEMBIX JIHIL, IeHCTBYIOIUX B CBOIO
M0J1b3y U3 KOPBICTHON WJIM MHOW JIMYHOM 3aMHTEPECOBAHHOCTH M HAHOCS-
KX yiepd MHTepecaM oOIIecTBa U rocyapcTBa, paBaM M cBOOOJIaM Ye-
JIOBEKA U TPaXKTaHUHA.



126 MpaBo 1 rocyAapCTBO: Ky/IbTypa M 06LECTBO

M. M. LigeTkoBa,
macucmpanm 111 kypca ropuouueckoeo gaxynemema CII0I'VIT

NPABOBAS KYJIbTYPA U TPABOBOW HUTMIU3M

CeronHst 0COOCHHO aKTyaJeH BOIIPOC 00 YKPEIUICHUH MTPABOBOU KYIIBTY-
pBI rpaknanuHa. IMEHHO ITpaBoBast KynbTypa JICHCTBUI F IIOCTYIIKOB, IYBCTB
1 OOy X/ICHUIT TOJDKHA SIBISATHCS TTIABHBIM PE3YJIBTaTOM Pa3BUTHS IMUHOCTH
rpakJaHiHa HaIIero ooIecTsa.

UYenoBek ¢ HEJOCTATOUHO PAa3BUTON MPABOBOM KYNIBTYpOil, Kak MpaBUIlo,
oOpaiaeT BHUMaHUE TOJBKO Ha CaMble «IPOMKHE» CIy4au HapylIeHHUs 3a-
KOHa, a ApYIru€ MHOTOYMUCJIICHHBIC Cllydan OCTalOTCA HE3aMCUCHHBIMU. B ra-
KOM BOCTIPHSITHH IPABO TPEACTACT B BUIC aiicOepra, MEHbIIIAsl 9YacTh KOTO-
poro BuIuMa, a OOJIbIAs CKPHITA MO TOJIICH BOIBI.

Ilox nmpaBoBO# KyJETYypOil MBI TOHUMAEM OTPE/IEIICHHbIH YPOBEHb IIPABO-
BOTO MBIIIJICHHUS ¥ BOCTIPUATHS IPABOBOH EHCTBUTENFHOCTH, a TAK)KE HA-
JISKAIIYIO CTENICHb 3HAHUS HACEJICHHUEM 3aKOHOB.

IIpaBoBas KympTypa — 3TO Ka4eCTBEHHOE COCTOSHUE MPAaBOBOM JKU3HU
o0rmIecTBa, KOTOPOE BEIpAKACTCS B IOCTUTHYTOM YPOBHE COBEPIIICHCTBA ITpa-
BOBBIX aKTOB, ITPABOBOW 1 IPABOIPHUMEHHUTEIILHOH JEATEILHOCTH, IIPABOCO-
3HAHMS U PABOBOTO Pa3BUTHUS JIMYHOCTH, a TAK)KE B CTETIEHH CBOOOBI I10-
BEJICHUSI U B3aUMHOM OTBETCTBEHHOCTH TOCYJapCTBA U TMYHOCTH, MOJIOKH-
TEJIFHO BIIMSIIONIMX HA OOIIECTBEHHOE Pa3BUTHE M MOAJCpPKAaHHE YCIOBHN
CYIIIECTBOBAHUS OOIIECTBA.

B HacrosIee BpeMs CylecTByeT MHOTO IIpo0IeM, CBA3aHHBIX C ITPOIIeC-
coM (opmMHpOBaHUs IPABOBOI! KyJIBTYphL. B mepByto ouepenp 3To mpaBoBas
0e3rpaMOTHOCTh HACEJICHHUS, HEPEAKOEe MPOTUBOPEUNE HOPMATHBHO-TIPABO-
BBIX aKTOB peajbHOM JEHCTBUTEIBHOCTH, CIOKHBIN ITPOLIECC TPaBOTBOPYE-
CTBa, a TaK)Ke HEpa3BUTAsl MICOJIOTHS CHIHHOTO IPaBOBOTO TOCYIapCTBA H,
KaK CJIEJCTBHE, IPABOBOM HUTHIIA3M.

[IpaBoBOIf HUTHWIIM3M 3aKITFOUaeTCs B O0MIEM OTPHIIATEIFHOM, HEYBaXKU-
TEJIFHOM OTHOIICHHH K TIPaBY, 3aKOHAM, HOPMAaTUBHOMY MOPSIJIKY, & C TOUKA
3peHHsl KOpHEH, IPUYHUH — B FOPUANYECKOM HEBEKECTBE, KOCHOCTH, OTCTa-
JIOCTH, IPABOBOM HEBOCHUTAHHOCTH OCHOBHOM MAacChl HACETIECHUSI.

OnaHOM U3 KITIOYEBBIX MPUYUH BBICTYMAET BBICOKOMEPHOE, CHUCXOU-
TeJNbHO-CKENTUYECKOE, HaJIMEHHO-TIPEHEOPEKUTETHHOE BOCIIPUATHE NIPaBa,
OIICHKA €ro He Kak 0a30BOM, (yHIAMEHTAILHOU HJICH, & KaK BTOPOCTCIICH-
HOTO SIBJIEHUS B OOIIEH ITKaIe YeJoBeUeCcKuX IeHHocTel. Herepue B BbICO-
KO€ TIpeHa3HaueHNe, YHUBEPCATbHOCTD, IOTCHIIAAN, BOSMOKHOCTH H JJaXKe
HE0O0XOIMMOCTD TIpaBa — TAKOBO MOPAJIBHO-TICHXOJIOTHYECKOE TTPOUCXOXK-
JICHHUE TaHHOTO (heHOMEeHa. HakoHel, OTHOIIEHHE K TIPaBY MOXKET OBITH TIPO-
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CTO Oe3pa3IMIHBIM, OTCTPAHEHHBIM, YTO TOXKE CBUICTEIILCTBYET O HEPa3BH-
TOM NIPAaBOBOM CO3HAHHHM JIONEH.

[IpaBoBO¥ HUTWIIN3M B HAIICH CTpaHE UMEET OJIArogaTHYIO TOYBY, KOTO-
past Bcerna gaBaia (¥ MpoJoJDKaeT AaBaTh) OOMIBHBIC BCXOABI. [Ipruem 3ta
ITOYBA TIOCTOSHHO YIOOPSETCS, TaK UTO «HEYPOKAWHBIXY» JICT MPAKTHICCKU
He ObiBacT. Kak u paHbliie, Mbl )KUBEM B cepe 0e33aKOHUsI, KOTOPOES TIOJ-
Yac MPUHUMACT XapaKTep HAIMOHAIBHOIO OCICTBHSI U HAHOCHT OOIIECTBY
OTPOMHBIN HEBOCHOIHUMBIH yiep0. CoBpeMEeHHOE cofiepkaHKie TIPaBOBO-
T'O HUTUJIMU3Ma BBIIJIO JAJICKO 3a paMKI/I HpOCTOFO yBa)KeHI/ISI WJIN JaXXe Ha-
pyLIeHus npasa.

Kopnu 3TOTO HEyTa YyXOAAT B Majnekoe mpomrioe. /JlaBHO ObITO CKa3aHO:
«Ha Pycu Bcerma mpaBwin Jroau, a He 3aKOHbB. OTCIOa — HAIIeBATEINb-
CKOE OTHOLLIEHHUE K 3aKOHY KaK CBOMCTBO HATypbl, MEHTAJbHBIX YEPT pycC-
ckoro oOwBaterns. Pacxoxwmu cramu ropekue ciosa A. U. Tepuena o Tom,
9TO )KHUTh B Poccuu 1 He HapymIiaTh 3aKOHOB HENb3s. «Pycckwii, kKakoro Obl
3BaHUS OH HU ObUI, OOXOAUT WM HApYIIAET 3aKOH BCIOAY, IJI€ 3TO MOXKHO
clenaTh Oe3HaKa3aHHO; COBEPIIICHHO TaK JKE MMOCTYIAET U IPAaBUTEIECTBOY.
C oTuM BbICKa3biBaHUEM co3ByuHa U Mbiciib M. E. CanrtsikoBa-Illenpuna
0 TOM, YTO CYPOBOCTh POCCHHCKHX 3aKOHOB CMSII4acTcCsi HeoOs3aTeIbHO-
cThio ux ucnonHenus. B. O. KimoueBckuii Takke otmeuan: «PeanbHast pyc-
CKaid XU3Hb HC npmHaeT HHUKAKOTI'O npaBa». TaKOBa, YBBI, OTCUYCCTBCHHAA
MEHTAJIbHOCTb.

CeromHs TIaBHOM NMPUYMHON HEYBaKUTEIHHOTO OTHOLICHHS K 3aKOHY
CTaJI TPOIOIIKATOIINIACS CHCTEMHBIN KpHU3HC 001iecTBa. KpuMuHambHas neii-
CTBUTENBHOCTD, COLIMAJIbHAS HAIPSHKEHHOCTh, SKOHOMUYECKUE HEYPSIULIBL,
JIIOMITEHU3aLIMs 3HAUUTEIbHON YaCTH HACEJIEHUs], HULIETA, Pa3ryil «IUKOTOo
KaluTalInu3May, 3JI0yIOTpeOICHUsT CBOOOIOHN Oe3 TpaHuI] U MHOTOE JAPYyroe
[IOCTOSIHHO BOCIIPOU3BOSIT MPABOBOI HUTHIIM3M B F€OMETPUYECKOM Iporpec-
cun. OH cTaJt 00JIe3HBIO, TOPA3UBIIICH BCE 3BEHBS M CTPYKTYPHI TOCYapCTBa,
Bech ero opranusM. Kak 3To HU HPUCKOPOHO, pa3rHiIbASIHCTBO, HEIFOOOBh
K HOp}IJIKy, JUCHUIINIMHE JaBHO CUUTAKOTCSI HAIlMOHAJIbHBIMHAU ‘{epTaMI/l pOC-
CHUHCKOTO MEHTAJIUTETA. DTO SIBICHUE, 0€3yCIIOBHO, HIMEET COITUATBHOE MPO-
nucxoxaenue. [Ipon3Bos, CBOEBOINE U KOPPYMIIUPOBAHHOCTh YNHOBHUKOB,
WTHOPUPOBAHUE TIPABOBBIX M UHBIX COLMAIBHBIX HOPM JOCTHUINIM KpUTHYE-
CKOM TOYKH, 32 KOTOPOM HAUMHAIOTCS CTUXHUS, Xa0C, pacnas.

[IpaBOBO¥ HUTHIIM3M BCETa BIICUET 3a cO00I HapyIIeHHE MpaB Tpaxk-
JIaH, yMaJIeHHE YbUX-TH00 HHTEPECOB M B KOHEYHOM CYETE IMMPUBOAUT K TOP-
JKECTBY HecHpaBeUIMBOCTU. OHO U3 TSHKKHUX MOCIEICTBUI IPABOBOIO HU-
THIIN3Ma — CO3[aHHEe PeaslbHOW JTHO0 MHUMOM ICHXOJIOTHYCCKON CHTya-
LUH, IPU KOTOPOI peanu3alysi npaB 4eJI0BeKa CTAHOBUTCS HEBO3MOMKHOM.



128 MpaBo 1 rocyAapCTBO: Ky/IbTypa M 06LECTBO

[IpaBoBOI HUTHIN3M — MPOAYKT COLHUAIBHBIX OTHOIIEHHUH, 00yCIOB-
JICHHBII MHOXXECTBOM IPUYUH M CIEICTBUH. B 4acTHOCTH, OH IMOANHTHIBA-
eTcsd ¥ TaKUMH{ peallusiIMMA HalIuX JHEH, KaK MOJUTHKAHCTBO M ITMHUYHBIN
TIOITYJIN3M JIMJIEPOB BCEX PaHIroB, 00pb0a MO3UIMK 1 aMOUIMH, caMOIIIO0Hs
u Teciasus. JlaloT o cebe 3HaTh BIIACTONO0ME U 3TOM3M OIOpOKpaTHH, He-
KOMIIETEHTHOCTh M OECTOJIKOBOCTh YNHOBHHKOB. [lociennee — Tpanuum-
OHHO 00JIbHOE MECTO Hallel rocyapcTBeHHOCTH. [TyKHHCKOE «OH YMHOM
OT yMa 130aBlIeH» MOATBEPIKIACTCS HA KaXK/IOM IIIary.

Kpome Toro, mpuunHaMu MpaBOBOTO HUTHIIN3MA SIBISIFOTCSI U3bSIHBI CY-
JIeOHOM M CIEICTBEHHO-IIPOKYPOPCKOM MpaKTHUKHU. EIlle KITacCHKu yTBEpK-
Jlalik, YTO CYIIECTBYIOT JBa CHOCO0a Pa3IOKHUTh HAIMIO — HE HAKa3bIBaTh
BUHOBHBIX U HAaKa3bIBaTh HEBMHOBHBIX. Y HAC, K COKAJICHUIO, IOITyCKACTCS
1 TO U JIPyTOE.

Crnabas mpaBoBast 3aIIMIIEHHOCTh JMYHOCTH TOIPHIBAET BEPYy B 3aKOH,
CIIOCOOHOCTH rOCyJapcTBa 00ECIICUUTh CIIOKOWCTBHE M ITOPSIJIOK B OOIIECTBE,
OrpajuTh JIFOAEH OT IPECTYITHBIX MOCATaTeNbeTB. beccuiue xe rmpasa He MO-
JKET MMOPOANTH MO3UTHBHOTO OTHOLICHUS! K HEMY, a BBI3BIBACT JIMIIb HE/IO0-
BOJIbCTBO, pa3/pakeHue, npotect. [IpaBo kak ObI caMO BBICTYMAET NMPUUH-
HOW HUTHIJIM3MA.

YenoBek repecTaeT MoYUTaTh, IEHUTh, yBaXKaTh ITPABO, TaK KaK OH HE BU-
JIUT B HEM CBOETO HAJIGKHOTO rapaHTa W OMOpbl. B Takux ycloBHsX aaxe
Y 3aKOHOMOCITYIITHBIX TPa’kKAaH BbIPA0aThIBAIOTCS HUTHIIM3M, HEIOBEPHE K CY-
IIECTBYIOIUM MHCTUTYTaM. [Ipu3HaHne M KOHCTUTYIIMOHHOE 3aKpeIlIeHHe
€CTECTBEHHBIX TIPaB M CBOOOJT UEJIOBEKA HE COMPOBOXK/IAIOTCS MTOKA a1€KBaT-
HBIMH MEPaMH 110 UX YIPOUCHHUIO U ITPAKTHUECKOMY IIPETBOPECHUIO B JKH3Hb.
A HEBO3MO)XHOCTB OCYIIIECTBUTH CBOE IPABO TOPOXK/IAET Y JIMYHOCTH UyB-
CTBO OTUY’)KACHUsSI OT HET0, IIPaBOBYIO Pa304apOBaHHOCTB, CKETICHUC.

Taknum 00Opa3om, 1oJ] MPaBOBBIM HUTHIIU3MOM ITOHUMAETCS TICHXOJIOTH-
YeCKH OTPHUIATEIbHOE (HETaTUBHOE ) OTHOLIEHHUE K IIPABY CO CTOPOHBI IPaxk-
JlaH, JOJDKHOCTHBIX JIUII, TOCYaPCTBEHHBIX W OOIIECTBEHHBIX CTPYKTYD,
a Takke (paKkTHYECKHe NpaBOHAPYIIAIOUIME JACHCTBUS YKa3aHHBIX CyObek-
ToB. JlaHHBII (eHOMEH BBICTYIIAeT KaK JIEMEHTOM CO3HaHUs (0OIIeCTBEH-
HOTO ¥ WHAMBHIyaJIbHOTO0), TaK M CIIOCOOOM, JTHHHUEH TOBEACHUS YeJIOoBe-
Ka 100 KOJICKTHBA.

dopMHupoBaHHE MO3UTHBHOTO OTHOLIEHHUS K MpPaBy, 3aKOHY, 3HAHUE
rpakJlaHaMH CBOMX MpaB M 00sS3aHHOCTEH Nepe]] rocyaapcTBOM U 001Ie-
CTBOM SIBJISIFOTCS. OCHOBHBIMH 3a/1auaMH B TIporiecce (POpMHUPOBAHUS Mpa-
BOBOH KYJIBTYDBI.
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C. X. Wanrak6aes,

3asedyrowuil kageopoti wpucnpyoenyuu Armamurnckoeo guruana CII6I'VII (Kaszaxcman),
Kanouoam ropuouyecKux Hayx, 0oyexm

MPABOBOI HUMUTM3M: CYLLIHOCTb U NYTW NPOTUBOAENCTBUS

AXTyanmbHOCTb BEIOPaHHOM TeMBbI 00YCIIOBIIEHA TEM, YTO B COBPEMEHHOM
o0IIecTBe MPaBOBOM HUTHIIM3M MPHOOpETaeT Io0aIbHBIE MACIITA0BI, YTO
CBSI3aHO C HEI0CTATKaMH CYyIIECTBYIOIIEH MPABOBOM CHCTEMBI, KPU3UCOM 3a-
KOHHOCTH, HECOBEPIIEHCTBOM ITPABOIIPUMEHHUTEIFHOM MIPAKTHKH U IIPABOOX-
PaHUTETBHON ESATEITBHOCTH.

Llesnb — OCBETHUTH PSAJ] TECOPETUUECKUX U TPHUKJIAJHBIX ACHEKTOB JaH-
HOTO COLIMAJIBHOIO SIBJICHUS, IPEICTaBUTh HEKOTOPBIE MIPAKTUYECKHE MEPbI
0 IPOTUBOJICHCTBUIO EMY.

AHanu3 COBPEMEHHBIX MOAXOI0B K MOHUMAHUIO NPAaBOBOTO HUTHIIM3MA
CBUACTCIILCTBYCT 06 OTCYTCTBHUU eZlHHOﬁ TOYKHU 3pCHUA B €T0 OIIPCACIICHUU
cpeau mpeacTaBUTeNiel paBoBo Hayku. Tak, mo MHeHuto M. Mary3oBa,
«TIPaBOBOM HUTHWIIN3M — 3TO HETPU3HAHKE MTPaBa KaK COIMAIBLHON IIEHHO-
CTH, MPOSBIIAIONIEECS B HETaTUBHO-OTPULIATEIIbHOM OTHOIIEHUH K TIPaBy, 3a-
KOHaM, HOPMaTHBHOMY TOpsAKy». B. A. TymMaHOB momiaraet, 4To mpaBOBOM
HUTHIIN3M — 3TO T1ATOJIOTHsl CO3HAHMS, BBI3bIBAEMAst OMPE/IEIIEHHBIM COCTO-
stHUeM ob1iecTBa. TeM He MeHee OCHOBHBIMH Ye€pPTaMH IIPABOBOTO HUTHIIH3-
Ma MOXXHO CUNTATh OTPHIIAHHUE COIMAIBEHON IEHHOCTH TIpaBa U HEraTHBHOE
OTHOIIICHHE K MPaBY KaK PETyJSTOPY OOIIECTBEHHBIX OTHOLICHHH.

K coxanenuto, ceroHsi NpaBOBEIM HUTMIM3MOM ITOPAKECHO BCe 00IIe-
CTBO — OT MOJUTHYECKOHN SMUTHI A0 HU30BBIX 3BEHBEB IOCYAApPCTBEHHOIO
anmnapara. «Pa3zouapoBaHue B IpaBOBBIX HjeasaX, MIOTEPsl BEPbl B A0COIIOT-
HYIO LICHHOCTH TIpaBa, 3aKOHHOCTh U CIIPAaBE/IMBOCTh, CBOEOOpa3Has ycTa-
HOBKa Ha BbIXOJ U3 NPAaBOBOIO MOJIA ACATCIBHOCTU U CTPEMIICHUEC ITPOTHUBO-
MOCTaBUTh UJCC IpaBa MHBIC ICHHOCTHU HECIIPABOBOI'O XapaKTEpa ABJIAIOTCA
OCHOBHBIMH 4€pTaMH IIPABOBOTO HUTWIIN3MA HE TOJIBKO I'PakaH, HO M TOCy-
JTApCTBEHHBIX YNHOBHUKOBY.

OnHO# 13 AETEPMHUHAHT PABOBOTO HUTHIIM3MA BBICTYTIAET 3710yIOTpede-
HHE TIPaBOM IIPEICTaBUTEISIMU TOCYJapcTBEHHOM BiiacT. Citabast mpaBoBast
3aIINIIEHHOCTH JINYHOCTH, HU3KUH YPOBEHb ITPABOIIOPSIIKA, HECTIOCOOHOCTh
rOCyAapCTBa OTPAJUTh JIIOAEH HE TOIBKO OT MPECTYMHBIX MOCITaTeNbCTB,
HO U OT IIPOU3B0OJIa YAHOBHUKOB HE MOT'YT HE OPOAUTH OTPULIATENILHOTO OT-
HOUICHUSI, TIPEHEOPEIKCHUS K TIPaBY.

OnacHOCTh PacIpoOCTPAHEHUsI CITydaeB 3JI0yIIOTPEOICH s IPABOM 3aKIII0-
4aeTcs eIle U B TOM, YTO B COLIMYME I'OCIOJCTBYET YCTOMUUBBIN CTEPEOTUIL
€ro 000CHOBaHHOCTH M JIOITYCTHMOCTH, TIOCKOJIbKY TOCYAapCTBO (B JIUIIE €T0
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YHHOBHUKOB) CaMO ITOBCEMECTHO 370ymoTpedisieT mpaBom. Eme A. U. Tep-
[IEH OTMEYaJl, YTO «IpaBOBasi HEOOECTIEYUeHHOCTh, HCKOHH TSTOTEBIIAs HaJl
HapoaoM, ObLIA JUIsS HETO CBOETO pojia MIKOJIoH. Bonwmriomas HecnpaBeau-
BOCTb OJIHOW TOJIOBUHBI €0 3aKOHOB HAy4MJa €ro HEHaBUJETh U JIPYIyIo;
OH TNOJYMHSIETCSI UM Kak cuie. [lomHoe HepaBeHCTBO mepes CyaoM you-
JIO B HEM BCSIKOE YBa)KCHHE K 3aKOHHOCTH. Pycckuii, kKakoro Obl 3BaHUSI OH
HU ObUI, 0OXOANT WIIM HApYIIAeT 3aKOH BCIOAY, [I€ 3TO MOXKHO CJIesaTh 0e3-
HaKa3aHHO; M COBEPILEHHO TaK ke MOCTyMaeT MPaBUTEIHCTBOY.

BbIIensitoT akTHBHBIC M ITACCUBHBIE (DOPMBI MTPOSIBJICHHUS IPABOBOTO HU-
ruiau3Ma. K akTUBHBIM OTHOCSITCSA CO3HATEIbHOE HEBBINOJIHEHUE 3aKOHOB,
Bpax/1e0HOE OTHOIIEHHE K JTIO0BIM IOPHANIECKUM HOPMaM U MPEIITHCaHUSIM,
COBEpIIIEHHE [TPABOHAPYIICHHUH 1 MPECTYMIICHUH, MPOSBICHHS KceHO(hoOHH,
PENUrHO3HOM M HallMOHAIBHOM HETEPITMMOCTH U T. A. [TaccuBHBIE hOpMBI Xa-
PpaKTepu3yIOTCs TOTepeil Bephl B MOTECHIMAIBHBIC H PeaJIbHBIE BOZMOKHOCTH
1IpaBa, yMaJICHHEM POJIM 9TOTO HHCTHTYTa B 00IIECTBE, OE3/eITEIILHOCTHIO,
MIPOSIBIISIFOLICHCS B IPEHEOPE)KEHNU K HOPMaM 3aKOHa.

Pa3pymmurensHoe Bo3aeiicTBHE IPABOBOrO HUTMIIM3MA 3aBUCUT OT MHO-
rux Qaktopos. [To HaleMy MHEHUIO, B IEPBYIO OYEPEIb OH CBSI3aH C yPOBHEM
MOPAJIbHO-BOJIEBBIX Ka4Y€CTB JIMYHOCTH. C stux HOSI/ILII/lﬁ HpaBOBOﬁ HUT'H-
JIM3M BIIOJTHE 000CHOBAHHO MOYKHO CUUTATh JAECTPYKTUBHOM 4EPTOM JIMYHO-
CTH, IPUBOJsIIEH K ieopmaiuu ero cosHanusi. Henpusitue odmieo0si3aresb-
HBIX TIPaBUJI HOBEJICHUS, UX HECOOIIOCHUE M HapyIIEHUEe MPUBOIAT K pe-
rpeccy JUYHOCTH B MOPAIBHO-IIPABOBOM IIJIAHE, PA3PyILICHNIO TIO3UTUBHBIX
MIPAaBOBBIX YCTAHOBOK, IPHOOPETECHHBIX B TEUEHHE KU3HH.

MO’KHO BBIAEINTD CIACAYIOIINE XapaKTePHbIE 0COOCHHOCTH COBPEMEHHO-
TO IPaBOBOTO HUTHIIM3MA: &) TIOYEPKHYTO IEMOHCTPATUBHBIN, arpeCCUBHBINA
1 HEKOHTPOJIMPYEMBIH XapakTep; 0) MaccoBasi paclpoCTPaHEHHOCTh HE TOJb-
KO CpPe/U Tpax</iaH, HO M CPeAN pabOTHUKOB IOCYIAapPCTBEHHBIX CTPYKTYD;
B) paznuyHbIe (GOPMBI IPOSBICHHUS — OT KPUMHUHAJIBHBIX JI0 JISTHTUMHBIX;
T) COLMATIbHO-Pa3PyIINUTEIbHBIN NOTEHIINAI, IPKO BhIPayKCHHAS OMIO3UIIM-
OHHas HallpaBJICHHOCTD, Il) TE€CHasA B3aMMOCBA3b C IMOJIUTHUYCCKUM, HpaB-
CTBE€HHBLIM, TYXOBHBIM 1 DKOHOMUYCCKUM HUTHUIIU3MOM, O6pa3yIOH_[a$I B CBO-
€l COBOKYIIHOCTH €IMHBIN 1eCTPYKTUBHBIN IPOLECC.

B xoze aHanu3a ObLIN BBISIBICHBI CIEAYIOIINE IPHOPUTETHBIC HATIpaBIIe-
HUSI IPOTHBOJICHCTBHSA IPAaBOBOMY HUTHIIN3MY: 1) IleJIeHanpaBIeHHas aHTH-
KOpPYTIIMOHHAS TTOIUTHKA U € 3(h(heKTHBHOE BOIUIOIICHHE B )KU3HB; 2) MO-
BBIIICHNE aBTOPUTETA 3aKOHA M BOCIHMTAHHE Y TPAXKIaH JOBEPUS K HEMY;
3) yKperuieHre 3aKOHHOCTH W TIPaBOIOPSIKA, TOCYIAPCTBEHHOHN JUCIUIIIN-
HBI; 4) akTHBHAast O0pbOa ¢ MpaBOHAPYIICHUSIMU U TIPECTYITHOCTHIO; 5) BOC-
MUTaHKUE IPaXIaH C BHICOKON MO3UTUBHON MPaBOBOH aKTUBHOCTBIO, TIOBBI-
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IICHUE MTPABOBOTO CO3HAHUS, IPABOBOH KYJIBTYPHI HaceNeHHST; 6) 3pPeKTrB-
Hasi paboTa MPaBOOXPAHUTEIBEHBIX OPTaHOB.

C coxaJIeHHEM MPUXOANTCS KOHCTAaTUPOBATh, YTO MPABOBOW HUTHIN3M
KakK COLMalIbHOE SIBIICHNE UIMMAHEHTHO IPHCYI] COBPEMEHHOMY OOILECTBY.
[TosTOMy pedb MOXKET WITH JHMIIb O MUHUMH3ALUH €r0 YPOBHsI 710 Oe3ormac-
HBIX 3HAYCHUH MyTeM aKTHBHOTO ITPUMEHEHHSI KOMIUIEKCa OOIINX COIHab-
HBIX (HALIEJIEHHBIX HA YIy4IlIeHne 00bEKTUBHBIX yCIOBHI )KM3HU 00I111eCTBa,
(hopMHpOBaHKE HOBOH COIMATIBHOM CPE/Ib), CIICIIHATBHO-FOPHUINICCKUX (Ha-
MIPaBJICHHBIX Ha ()OPMUPOBAHHUE KAYECTBEHHO HOBOM, () (EKTUBHOII ITpaBo-
BOH CHUCTEMBI) M BOCIIUTATEIBHBIX MEPOTIPUSATHH, CTABSIIIUX CBOCH 3a1aueii
ncnpasieHne nedopMaruii IpaBOCO3HAHUS U MOBBIIICHHE YPOBHS MPaBO-
BOH KyJIBTYpHI HACETICHHS.

Taxwum 06pa3oM, MOXKHO CAETaTh CIEAYIOIINE BRIBOIBL: 1) mpobiema mpa-
BOBOTO HUTHJIM3MA SBISICTCS BEChMa CePhe3HOM JUISI COBPEMEHHOTO POCCHIA-
CKoro o01iecTBa; 2) JaHHbIH (heHOMEH nepecTaeT ObITh MUPOBO33PEHHUEM Y3-
KOTO KpyTa JIIOfIei, a CTAaHOBUTCSI MACCOBBIM SIBIICHHEM, CO3/IAIOIINM CYIIe-
CTBEHHBIE TIPETISITCTBUS JUIsl Pa3BUTHSI TPABOBOTO rOCYapCTBa; 3) NpaBOBOH
HUTHITU3M SIBJISIETCS PE3yJIbTaToM J1e(pOpMUPOBAHHOTO TIPABOCO3HAHMS, HU3-
KOW MPaBOBOM KYJIBTYpBI; 4) CTPYKTypa MPaBOBOTO HUTMIM3MA IPEACTaBIIA-
eT co00H CII0KHOE M MHOTOIIAHOBOE HEraTHBHOE SIBJICHUE COLIMAIIBHOI JIei-
CTBHUTEJIBHOCTH; 5) CTPYKTYpa MPaBOBOI0 HUTHIIH3Ma 00y CIIOBINBACT (DOPMBI
€ro MPOSIBICHUS, YIeT KOTOPHIX TOJDKEH CIIOCOOCTBOBATh BHIPAOOTKE HaM-
6oee 3P PeKTUBHBIX HAMIPAaBICHUN OOPHOBI ¢ HUM; 6) MHHUMHU3AIHIS YPOB-
HS IIPABOBOTO HUTHIIN3Ma BO3MO)KHA TOJIBKO B Pe3yabTaTe IPUMEHEHHUS BCe-
T'0 KOMITIEKca OOIINX COIHMANbHBIX, CIICIUATBHO-IOPHINICCKIX 1 BOCIIHTA-
TEIBHBIX MEPOTIPHUITHH.

E. 10. 9nbkuH,

acnupanm kageopvl meopuu npasa u npagooxparumensvrol oesmeiviocmu CII6IVIT

NOHATUE NPABOBOI0 HUTMJIM3MA KAK PASHOBUAHOCTU AEDOPMALIMK
MPABOBOMW KYJIbTYPbl MOJIOAEXWU

Hedopmariust mpaBoBoi KyJIbTYphl HIMEET MHOXECTBO PA3IMYHBIX BapH-
AQHTOB IPOSIBIICHUS, KAXKABIM U3 KOTOPHIX B TOM MM MHOM CTENEHU ONACEH,
HECEeT yrpo3bl AJIsl HOPMaJIbHOTO (DYHKIIMOHUPOBAHUSI COLIMYMa, TPOTEKAHMS
00IIIeCTBEHHBIX OTHOIIECHUH. Ha Hall B3MIsi/1, Ha CETOHSIIHUI IeHh UMEHHO
MIPAaBOBOW HUTHIIU3M MTPEACTABISIET HAMOOJIBIINIT MHTEPEC [UIsl UCCIIea0BaTe-
JIell BO MHOTOM H3-3a €70 PaCIPOCTPAHEHHOCTH M OIIyTUMOTO HETaTHBHOTO
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BIIMSTHHS Ha TIPABOBYIO c(hepy KU3HHU 00MIeCcTBa, 3aMETHOTO JaKe TEM, KOMY
MaJio O YeM TOBOPUT TEPMUH «IIPABOBAS KyIBETYPay.

IIpaBoBO¥ HUTMINU3M — 3TO, 110 HAILIEMY MHEHHIO, OCO3HAHUE MM MpU-
3HaHUE MHIUBHJIOM HECOCTOSATEIBHOCTH HICOJIOr0-00bEKTUBHON IIEHHO-
CTH IIpaBa, €ro0 HOPM, HHCTUTYTOB, OTpaciiell B IPAKTUYECKOH perlaMeHTa-
IIUM KOHKPETHBIX COLIMAIbHBIX OTHOIIEHUH. Ha cerogHamumii 1eHs UMEHHO
MPAaBOBOW HHUTHIIM3M SIBIISICTCSI OCHOBHOM (hopMOi iehopMaiiuu mpaBoBOit
KYJBTYPbI POCCUHCKON Mosiozexku. 1IpaBoBoil HUTHMIN3M IPOSBIISIETCS], KOT-
J1a B OOBIICHHOM CO3HaHHMHM YEJIOBEKA YKPETISETCS MBICIb O TOM, YTO TIPO-
TUBOIPABHbIC JISHCTBHS MOTYT OBITh MOJIE3HBIMU WK OoJiee d(PPEeKTUBHBI-
MU, YeM ACUCTBHS, COBEPIIAEMbIE C YIETOM 3aKOHOB, yCTAHOBJICHHBIX TOCY-
nmapctBoM. KoHEUHO, 3TO JTUIIB ONMH U3 BO3SMOXKHBIX TIOIXO/IOB K TaHHOMY
TTOHATHIO. TEOPETHKY MPaBa, SBISIOIIUECS MPEICTaBUTEIISIMHU €CTECTBEHHO-
TIPaBOBOM IIKOJIBI (TO €CTh BOCTIPHHUMAIOIINE €r0 KaK COBOKYITHOCTh HEOTh-
€MJIEMBIX NIPUHIUIOB, IPaB ¥ UHBIX LIEHHOCTEH, BBITEKAIOMIUX U3 TPUPOABI
YeJIOBeKa U HE3aBUCHMBIX OT CyOBEKTHBHOM TOUYKH 3PEHUS), CKIIOHHBI OITH-
CBIBaTh IIPABOBON HUTHIIN3M KaK TEHACHIUIO K OTPUI[AHUIO JAHHBIX IEHHO-
cTeil. B To *e Bpems npencTaBUTENH IKOJIBI FOPUANYECKOTO MO3UTUBU3MA,
TPAKTYIOIIUE PaBO KaK CUCTEMY 00Ie00s13aTebHBIX HOPM, (popMasbHO 3a-
KPETJICHHBIX, CO3JaHHBIX TOCYAapPCTBOM, PETyIHPYIOIIUX OOIIIECTBEHHBIE OT-
HOIIICHHUS U TIOZICPKUBAEMBIX CHJION TOCYAapCTBEHHOTO MPUHYKACHUS, TIO-
JIaraioT, 9TO MPABOBOM HUTHIIN3M — 3TO OTPHUIIAHNE HUMEHHO [IEHHOCTEH, 3a-
KpEIUICHHBIX B JaHHBIX HOpMax.

WHTepeced moaxo K MOHUMAHHUIO TIPAaBOBOTO HUTHITH3MA, OCHOBAaHHBIH
Ha TUOEpTapHON TEOPHH TPABOITOHUMAHYSI, OCHOBHBIE TTOJIOKEHHUS KOTOPOH
m3noxeHs! B padorax B. C. Hepcecsnma, H. B. Bapmamosoit, E. A. 3opuen-
ko, B. B. JlanaeBoii, B. A. UetBepuuna. B. C. Hepcecsini cunrai, 4ro «Io-
HATHE “‘cBO0OMA” THAMETPAIEHO MPOTHBOIOIOKHO IMOHITUASM “HPOH3BOI ",
“cBoeBonue”, “Hacuime”... B yciaoBusAX rocynapcTBeHHO-OPraHM30BaHHOTO
o01ecTBa cB000/1a BO3MOXKHA 1 IEHCTBHUTEIIbHA JIMIIH KaK MPaBo, UMEIOIIee
3aKOHHYIO CHIIY... B YCJIOBHSIX B3aUMOCOOTBETCTBHSI CBOOO/IBI, IIPaBa | 3a-
KOHa 3aKOHHOM CHJION 00J1aaeT TUIIb HOPMA, MIPEICTABIISIIONIas COO0H Mepy
cBoOozp!. L[eHHOCTh MpaBa Kak pa3 ¥ COCTOHUT B TOM, YTO IpaBO 0003HAYAET
cepy, TpaHUIIBI U CTPYKTYPY CBOOOIBI, BEICTYIIACT Kak (popma, HOpMa U Me-
pa cBOOOIBI, MOTyYHBINAs OJarogaps 3aKOHOAATSIFHOMY IIPU3HAHUIO O(H-
[HANBHYTO TOCYIapCTBEHHYIO 3aUTY». CTOpOHHHMIIA THOSPTapHOI KOHIIETI-
nuu mpaBa H. B. BapinamoBa B cBoMX Tpyaax BBIAEISCT TPHU MOJABHUIA IIpa-
BOBOTO HUTHIIN3MA: COIMOJIOTHICCKUH HUTHIIN3M, JIETUCTCKUN HUTHIIA3M
1 COOCTBEHHO NMPaBOBOI HUTMIM3M. HerocpecTBeHHO TPaBOBOI HUTHIIM3M
B paMKax JIMOEPTapHO# KOHLIEIILIUH TIpaBa BOCIIPUHUMACTCS KaK OTCYTCTBHE
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B IIPABOCO3HAHHUHM COIIMyMa IPEICTABIEHUH O TOM, YTO HOPMaTUBHOE pPETy-
JIMPOBaHNE OOIIECTBEHHBIX OTHOIICHNH TOJDKHO OCYIIECTBISITHCS HAa OCHO-
BE IIPUHIIUIOB TPHU3HAHUS POPMaIBLHON CBOOOBI 1 (POPMATIbHOTO PABEHCTBA
YYaCTHUKOB JIaHHBIX OTHOIIEHHWH, KaK OTKa3 OT BKIIIOYECHUS JaHHBIX ITPUH-
LIUIIOB B CHCTEMY IIPAaBOBBIX [IEHHOCTEH M HE)KEJIaHUE MCTIONB30BaTh HX KaK
(byHIAMEHT ISl TIOCTPOCHHUS IPABOOTHOIICHUH.

C. JI. ®paHk BbIAEISET ISITh OCHOBHBIX YEPT, XapaKTEPU3YIOIINX KaK Mpa-
BOBOM HUT'HIJIM3M JIIO00H Pa3HOBHUJIHOCTHU, TaK U HUTUIIUCTUYECCKOEC ITOBEIC-
HUE B LIEJIOM: a0COITIOTH3aIMs CYObEKTHBHOTO Hayalla i HAJIMYUe B CO3HAHUN
MHJIUBH/IA YEPT AaHAPXUIECKOTO CBOCBOIIUS M HHANBHULyaIn3Ma; aMOPAIIH3M,
MIPECTYIHOE MOBEACHHE, pa3pylIeHNe NCTUHHBIX KYJIbTYPHBIX IEHHOCTEH;
npeoOIiafaHue B CO3HAHUN CYOBEKTa THIIEPTPOPHPOBAHHOTO COMHEHHS H OT-
pHLAHKS; C1a00CTh MO3NTUBHON MPOTPAaMMBI B CTPYKTYPE HUTHIIMCTHYECKO-
TO CO3HAHMS, JOMHUHUPOBAHHUE CKJIOHHOCTH K HETAaTUBU3MY U JIECTPYKTHB-
HOMY ITOBEICHHIO; TPAH3UTHBHBINA XapaKTep JAaHHOTO COCTOSHUS (HUTHIN3M
BO3HHKAET B YCJIOBHSIX KPYLIEHHsI OOIIIECTBEHHBIX YCTOEB M aKTUBHOM TIepe-
OLIEHKH MHJIUBHJIOM CBOUX IIEHHOCTEN).

[TpaBOBO¥ HUTMIIN3M COBPEMEHHOM MOJIO/IC)KM MOJKHO Ha3BaTh BO MHO-
T'OM CJI€ZICTBUEM HUTHUIN3MA rocynapcTBeHHOM BiacTy. 1o muenuro B. A. Ty-
MaHOBAa, B 9TOM, KaK 1 BO MHOTHX APYIrUX OTHOLICHHUAX, MbI pacIljiadynBacMCs
3a npouwtoe. I1o ero cioBaM, «3To Mpeske BCero Onmkaiiliee npouuoe —
70 net pexxnuma, KOTOPBIA, MSTKO FOBOPS, HE 5KaJI0BaJI IIPaBO, HAHEC 0 HEMY
HEeMaJso yaapoB. IMEHHO MpH 3TOM peKHMe, He OCTaBIISBIIEM IIAHCOB JUIS
MIPaBOBOM KyJIBTYPBI, CHOPMHUPOBAIOCH TO TIOKOJICHNUE JIFOJIEH, KOTOPOE Cero-
JIHSI IPU3BaHO (DOPMHPOBATH MTPABOBYIO TOCYNAPCTBEHHOCTHY.

TocynapcTBeHHBIE OpraHbl CTABAT HA IyTH pealli3alii TPaXIaHaMH UX
IIpaB HEHY>KHbIE OIOPOKPATHYECKHE MTPOBOJIOYKH, HECOOOCHOBAHHO OTKAa3bI-
BAIOT rpakAaHaM, yIIeMJISIOT UX 1paBa. CymiecTByeT omrOoYHOe MPEeICTaB-
JICHUE, YTO IIPUHSTHE 3aKOHA CaMO 110 ceOe CIIoCOOCTBYET YTy dIIEHHIO IT0JI0-
JKEHUsI J1eJ1 B perynnpyeMoi uM cepe o0OIIeCTBEHHBIX OTHOIICHHUH, OJJHAKO
3aKOH caM 10 ceOe HEe OXBATHIBACT BCIO cpepy pPeryaupyeMbIX UM OOIie-
CTBEHHBIX OTHOIICHUHN. DTO BBI3BIBACT Y TPaX/1aH, B TOM YHCIIE Y MOIOJIEKH,
HeolpaBJaHHOE pa3oyapoBaHue B mpase. Kak pesynabrar — jt000il Hopma-
TUBHO-IIPABOBOM aKT, HE3aBUCHMO OT Ka4eCTBAa €T0 IMOATOTOBKH, BCTPEYACT-
cs1 KpaifHe ckenTudecku. Momoaexs TepsieT HHTepeC K IpaBy, OTIYKAACTCS
oT Hero. B xozie mpoBeieHHOTo aBTOpoM TaHHOH paboTs! B 2012 roxy nccie-
JIOBaHMs JINIIB 25 % PECIIOHCHTOB BHICKA3aJIH JOBEPHE TOCYAAPCTBY B BO-
MIPOCax 3alIUThl CBOMX HHTEPECOB.

Kaxk n mpaBoBoii MH(MaHTHIN3M, HUTHIN3M MOXKET IIPOUCTEKATh U3 OTCYT-
CTBHS HALIMOHAJILHOM TPABOBOM MIEOJI0T MU, OE31eHCTBHS TOCYAapPCTBEHHBIX
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opraHoB. Hurmimsm Bo MHOTOM CBSI3aH | C TPABOBBIM HACAIN3MOM — (heTH-
[IU3aIMs 3aKOHOB M 31aHNE MHOTOYHCIIEHHBIX HOPMAaTHBHBIX aKTOB, He 00e-
CIEYEHHBIX B JOIKHOW Mepe CUIION roCy/lapCTBEHHOTO MPUHYXICHUS, 3a-
CTaBJISIOT FPaXkJaH Bce OoJble cCOMHEBaThCs B apexTrBHOCTH IpaBa. Ha-
py1ast 3aK0H, MHIMBH/] HApyIIaeT U IpaBa JIPyrux rpakaaH, 4To (0COOCHHO
B CIIy4asx, KOIJa pedb UJET O MPaBOHAPYIICHHUSIX MOJOMABIX JIIOAEH) BledeT
3a co00ii yBeJIMUeHHE COLMAIBLHON HAIPSHKEHHOCTH, HEJ0BEPHE K JIAHHOW
TpyIIe cO CTOPOHBI IPOYUX COLIMAJIBHBIX I'PYIIIL.

Anb Myccaeu Xycceiit Canex (J/lusaHckas Pecnybnuka),

acnupanm xagedpelr meopuu u UCMOpUU 20CyOapcmed u npasd
Kybanckoeo 2ocyoapcmeennozo ynusepcumema (Kpacnooap)

3AKOHOJATE/IbHOE O®OPM/NEHUE JIMKBUOALMU
®OPM PACOBOW ANCKPUMWHALIUW B JINBAHE
KAK PESYJIbTAT NOBBILLEHNS YPOBHS NPABOBOW KYJIbTYPbl OBLLECTBA

3akoHOzaTeNnbCTBO JIMBaHa ¢ TOUKM 3pEHHs MPABOBOTO CTATyCa HE BbI-
JIeISIeT H 0COOBIX TPYII, HU OTAEIBHBIX KaTerOpHidi HACEICHNS Ha OCHOBA-
HHUH TOTO, YTO OHU MPE/ICTABISIOT HAIIMOHAIBHBIC, STHUUECKHE TPYIIIBI HIIH
KOpeHHbIe Haposbl. FOpuandeckne TEKCThI, 3a HCKIIOYEHUEM TEX, UYTO CBSI-
3aHBI C IMYHBIM CTAaTyCOM, PETyIHPYIOT OTHOILICHUSI MEXKy BCEMH I'Pax/a-
HaMH 0e3 KakoW-JIM00 JUCKPUMHHAIMH 110 TPOUCXOXK/ICHHUIO, pace 1 T. II.

JluBaHCKOE OOILIECTBO CAEPKMBACT PA3HOOOPA3HBIE PEIUTHO3HbBIE KOH-
(eccnm, YUCIIO KOTOPBIX TOJIBKO CPEU NPU3HAHHBIX TOCYJapCTBOM JOCTH-
raet BoceMHaati. Bce oHM — HeoTbemIleMasi YacTh 00IIeCTBa, U KaKaas
U3 3THX OOLIMH YCTaHABJIMBACT CIICLHAJIbHBIN IIPABOBOI PEIKHUM, PETYIIUPY-
IOIIMHA CTAaTyC JIMYHOCTH U BOIIPOCHI, CBSI3aHHBIE CO B3aMMOOTHOIICHUSMHI
MEXJy POACTBEHHHKaMU. HOpMBI penuruu pakTUYecKu CTOAT BBIIIEC KOH-
CTUTYLIMOHHBIX HOPM JM0O BO MHOTOM OIPECISIIOT UX COJIEpKaHHE U Ha-
MIPaBJIEHHOCTD, YTO OTPAKACTCS Ha MOJUTHYECKOI CHCTEME U paclpeserne-
HHUH HEKOTOPBIX aJMUHHCTPATUBHBIX JOJDKHOCTEH.

B obmnactu nmuaHOTO CTaTyca, B MOIUTHYECKOH cdepe, IIpu pacrpeerne-
HUH OIPE/ICJICHHBIX TOCYIaPCTBEHHBIX (DYHKIMH 3TO MOJOKEHHUE SIBIISICTCS
OJIHUM 13 OCHOBOIIOJATAIOIINX TapaHTOB MHUPa, 00ECTIeUnBast 3aIUTy KOH(H-
JICHIINAJIBHOCTH JJIsl BCEX, KTO BOBJIEYEH B (DOPMUPOBAHHE JTMBAHCKOTO 00-
ecTBa, U odecreunBas ux YPPEKTHBHOE yuyacTHe B PyKOBOJICTBE U yIpaB-
JICHUU TOCYapCTBOM.

[TpuHIMI paBeHCTBa IpakAaH SIBIASETCS OCHOBHBIM MPHHLUIIOM JHMBaH-
CKOTO TOCYJapcTBa B LIEJIOM, OH 3allpelaeT BCe BUJIbI TUCKPUMHUHALMH, OYIb
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TO TUCKPUMHHAIIMS HA OCHOBE PACHI, IIBETA KOXKHU, POIOBOTO, HAIIHOHATIHHO-
IO WJTH STHUYECKOTO TPOUCXOKACHUS Wi penurud. OTHAKO TaHHBIA PHH-
UM HEOOXOJMMO pacCMaTPHUBATL C YYETOM TOTO, YTO JTUBAHCKOE OOIIECTBO
COCTOHUT M3 MHOXKECTBA PEIMTHO3HBIX OOIIMH, U TMYHBIN U CEMEUHBIN CTaTyC
B JIuBaHe OCHOBaH Ha PENMTUO3HON MPUHAICHKHOCTH. JINBAaHCKUHN yUeHBIN
OnmoH Pabbar mucan, uro rpaxaaHe JInBaHa «MOTYT y4acTBOBAaTh B 00IIe-
CTBEHHOM KHM3HU TOJIEKO YePe3 COOTBETCTBYIOIMINE OOIIUHEI, U B ATHUX YCIIO-
BUSIX JTF000€ YyBCTBO HAIIMOHAIEHOM COMIAPHOCTH MPOSBISCTCS JTHIIb Yepe3
9TH MPOMEKYTOUHBIE 1 HEN30EKHBIE AIEMEHTHI... JIMBaHell CMOTPHUT Ha MUP
CKBO3b [IPU3MY CBOCH OOIIMHBI: OH JOJDKCH MIPUHAICKATH K Hel, YTOOBI pO-
JUTHCS, )KUTh U yMepeTh». TeM Ooliee 3TO BCe OTHOCHUTCS K JIMYHOMY CTaTy-
Cy JINBAaHCKHX TPaXKIaH.

['maBa KOHCTHTYIIMH O TIpaBaX U cBobomax chopMymupoBaHa Tak: «I paxk-
nane JlmBana, ux mpaBa u obs3aHHOCTH». KoHCcTHTYIM JIMBana mpermyc-
MaTpPUBAET, YTO TEPPUTOPHS CTPaAHBI SIBISCTCS STUHON JIJISI BCEX JINBAHIICB.
Kaxxnpiii muBaHen MMeeT MpaBo MPOXKMBATh B OO0 YacTH CTpaHbl U Ha-
XOIUTHCS TION 3aIUTON 3aKOHA. 3ampelieHa Jr0as TUCKPUMUHAIIHS Hace-
JICHHSI, OCHOBaHHAsI Ha KaKUX-JINOO MPHUBHIICTUSX, PA3ICICHUH, Pa3IHIUIX
WA TIPUHYKICHUH.

Bce nuBaHIE paBHEBI iepes 3akoHoM. OHH MOTB3YIOTCS HA PABHBIX OCHO-
BaHUSX TPaXTaHCKUMH ¥ TIOJTUTHYECKUMHU TIPaBaMU U Ha PaBHBIX OCHOBAHH-
SIX HECYT OOIIECTBCHHBIC 0053aHHOCTH U TIOBUHHOCTH 0€3 BCAKUX PA3IHUHIA.

CBo0o/Ia IMYHOCTH TapaHTUPYETCs U OXpaHsieTcsi. HUKTo He MOXeT ObITh
apecTOBaH WJIM 3aKJII0YEH B TIOPbMY MHAY€ KaK B COOTBETCTBUU C MpEANHca-
HUSMH 3aK0HA. HuKakue mpaBOHAPYIICHHS M HaAKa3aHUSI HE MOTYT YCTaHaB-
JINBATHCS MHAYE KAaK 3aKOHOM.

CB00o0/1a COBECTH SIBIsICTCS aOCOMOTHOM. [0CynapcTBO yBakaeT Bce pe-
JIUTUU U BEPOKCIIOBEIAHUS U FAPAHTUPYET CBOOOTHOE OTIIPABIICHUE PEIIUTH-
03HBIX KYJIBTOB IIPH YCIOBUH COONIOICHUS OOIIECTBEHHOTO Mmopsiaka. [ocy-
JTAPCTBO FapaHTHPYET TAK:KE BCEM PEIIMTHO3HBIM OOIIMHAM YBa)KCHUE K UX
YCTaHOBIICHUSIM O JTMYHOM CTaTyTe U PEIUTHO3HBIM HHTEPECAM.

[IpenogaBanne cBOOOTHO, €CITM OHO HE HAPYIIAET OOIIECTBEHHBIH MOpSI-
JIOK ¥ J00pbIe HpaBbl M HE 3aTparuBaeT JOCTOMHCTBA CYIIECTBYIOIINX B TO-
CyAapcTBe pejurui u BeporcnoBenanuii. He nomyckaercs Hapyuienue mpa-
Ba PEITUTUO3HBIX OOIIUH UMETh CBOH IIIKOJIBI ITPH YCIIOBUH COOTFOICHUS IMU
OOIIMX MOJIOKEHHUH, YCTAHOBICHHBIX TOCYIapCTBOM B OTHOIIICHUH HAPOIIHO-
ro 00pa3oBaHUsI.

Bce nuBaHITBI IMEIOT TOCTYH KO BCEM ITyOIHYHBIM JTOJDKHOCTSM B COOT-
BETCTBUU C UX 3aCIyraMH U CIOCOOHOCTSIMHU COTIIACHO YCIOBHSIM, OTIPEIEIIS-
eMbIM 3aKoHOM. CrienuanbHbBIN 3aKOH OIPENENseT CTaTyC roCy1apCTBEHHBIX
CITyXaIllUX B COOTBETCTBHHM C BEIOMCTBOM, K KOTOPOMY OHHU TIPUHAJIEKAT.
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CB000/1a BBIpaXKaTh CBOM MBICIIH B YCTHOW MJIM MUCBMEHHOI (popme, CBO-
6oma meyary, coOpaHui ¥ 00pa30BaHMs COIO30B rapaHTHUPYETCS B paMKaXx,
YCTAHOBJICHHBIX 3aKOHOM.

JIuBaHCKUE 3aKOHBL, TAKUE KaK YTOJIOBHBIN KOJEKC, 3aKOHBI O TEIepaIuo-
BEI[aHUY, MIPEyCMaTPUBAIOT YTOJOBHYIO OTBETCTBEHHOCTH 3a AEHCTBHUS,
CBSI3aHHBIE C pacoBON AUCKpUMHUHAIMEH. [1o 3akoHy KapaeTcs Kaxkaoe Aei-
CTBHE, HAIIPAaBJIEHHOE Ha pa3)KUraHue MEKPEITUTHO3HOM WK PacoBOM Bpak-
JIbl WM TTPOBOIMPOBAHNE KOH(IMKTOB MEXy KOH()ECCHSIMHU U Pa3IHYHbI-
MU YJICHAMH HalluH.

JluBaHCKHMI MapiaMeHT 0100pHIT PsIJT 3aKOHOIATENbHBIX IMOJIOKEHUH, Ha-
MIPaBJICHHBIX Ha JOCTIKEHUE PABEHCTBA MEXK/Iy Pa3IMUYHBIMH WIEHAMH 00-
mecTBa. JTa Ieb OyJeT JOCTUTHYTA JHOO0 MyTeM BHECEHHS MOMIPABOK B CY-
IIECTBYIOIINE TEKCTHI 3aKOHOB, JINOO MyTeM HPUHATHS HOBBIX 3aKOHOB.

3akoH «O 3amyTe )KeHIUH U IPYTUX YICHOB CEMbU OT HACHIIUS B CEMBE»
TaKKe MPOJIOJIKIII MTOJUTHKY TOCY/IapCTBa B JAHHOM HarpaBieHHH. B yacTt-
HOCTH, 3aKOH ONpPEENAET, KTO BXOIUT B IPABOBOE MOHATHE «CEMbSD», UTO SIB-
JSIeTCsl OBITOBBIM HACHIJIMEM U KaKOBBI €r0 BUJIBL.

10 mas 2005 rona JIuaH mpuUcCOETUHUIICS K Py KOHBEHIUN OpraHu-
3anuu O0beqMHEHHBIX Haruii: MpoTHB TpaHCHAIMOHAJILHOM OpraHu30BaH-
HOM MpeCTYNMHOCTH, O MPEAYNPEIKIACHUU U ITPECCUCHUN TOPT'OBJIN JIIOABMU,
0COOEHHO KCHINUHAMU U JE€TbMH, U IIPOTOKOJIY ITPOTHUB HE3AKOHHOI'O BBO3a
MHIPAHTOB 10 MOPIO, CyII€ U BO3AYXY, AOMOJHSIIONIEMY MOCIEAHIO KOH-
BEHIIHIO.

Takum 00pa3oM, JTMBaHCKOE TOCYAAPCTBO IIPHHUMACT PA3IHMYHbBIE MEPHI,
HaIpaBJICHHBIE HA 3AIIUTY COLHAIBHBIX, KYJIbTYPHBIX M SKOHOMHUUECKHX TIPAB
TIpeAcTaBUTENeH pa3HBIX TPYMI B odmiecTBe. [ocyaapcTBoO CTpeMHTCS de-
pe3 CBOM OpraHbl M HHCTUTYTHI pa3paboTaTh HAIMOHAJIBHBIN TUIaH, HAIPaB-
JICHHBI} Ha MOBBIIIEHUE OOIIEro YPOBHS 3alUTHI IIpaB HanOoJIee ysI3BUMBIX
TpYII HAaCEJEHHs, C TeM, YTOOBI COAEHCTBOBATh UX OoJiee aKTUBHOM MHTe-
rpanuu B o01ecTBo. PaccMOTpeHHBIE MEpBI B IIEJIOM BEIyT K MOCTPOCHUIO
rpa)IaHCKOTO OOIIECTBA U MOBBIIICHUIO YPOBHS KYJIBTYphI B paMKax Ipa-
BOBOM cucremsl JluBana.
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acnupanm kageopel meopuu u UCMOpUU 20CyOapcmed u npasa
Kybanckoeo eocyoapcmeennozo ynusepcumema (Kpacrnooap)

FEHE3NC CYBbEKTOB NMPABA KAK HOCUTEJIENA NPABOBOM KYJIbTYPbI

B Teopun npaBa yke HeMaIo CKa3aHO O CyITHOCTH MPABOBOH KYyJIBTYPHI,
pa3paboTaHbl MHOTOYHCIICHHBIE MTOIXOIBI K OMPEICICHUIO ITOTO SBICHHUS.
Bwmecre ¢ Tem mpobiaeMaTHYHBIM OCTaeTcs BOIUIOMICHNE IIeHHOCTEH, (op-
MHUPYOIIUX ITPABOBYIO KYJIBTYPY, YCTPOCHHUE IIPABOOTHOIICHHUH 110 STaJIOHaM
BBICOKOTO ypoBHs1. Kak crencTre, HabmomaeTcss HeocnabeBaroIIiii HayIHBIH
HWHTEpEC K TaHHOH cdepe KyabTyphl. B CBs3H ¢ 3THM cYUTaeM HEOOXOTUMBIM
paccMOTpeTh MpoIece 00pa30BaHUS M Pa3BUTHS CYOBEKTa IpaBa B KyJIBTYP-
HO-TIPAaBOBOM aCIIEKTE, TO €CTh B KAUECTBE HOCUTEJISI MPABOBOM KYJIBTYPHI.

I'eHe3UC KyIbTYypHO-IIPABOBOM COCTABISIONICH CyObeKTa TpaBa CBsI3aH
C IIOCTCIICHHBIM (l)OpMI/IpOBaHI/ICM Y HEro Ka4€CTB, NO3BOJIAIOIINX HE TOJIBKO
yCBaMBaTh, HO M Pa3BUBATh MPABYIO KYJIBTYpY B cebe, a TOTOMY MPEkK/Ie Bee-
ro TpeOyeTCs ONpeNeUTh JaHHbIe KauecTBa.

B cTpykType mpaBoBO# KyAbTyphl TPAIUIIMOHHO (YHKIIHIO OCHOBOIIO-
JIaTaloIIeTo 3IeMEHTAa BEITIONIHACT ITpaBoco3HaHue. [IpaBoco3Hanue B HayKe
OOBIYHO OTIPENENSAIOT KaK «COBOKYITHOCTD B3IIIAJOB, HICH, IPEICTABICHHN,
a TaKkKe€ 4yBCTB, SMOLIUH, IIEPEKUBAHUHI, BbIPAKAIOLLUX OTHOLIEHHUE JIFOAEH
K JICHCTBYIOIIEMY HJIH KeJTaeMOMY (IOMYCTUMOMY) IIPaBy U IPYTHUM IIPaBO-
BEIM SIBIICHHSIMY. 13 3TOTO MOKHO CIIeNIaTh BEIBOJ, YTO HOCHTEINb MIPaBOBOM
KYJIBTYPBI TOJDKEH 00JIafaTh B IIEPBYIO OYepe/lh MIPABOCO3SHAHUEM KaK JJIe-
MEHTOM, 00pa3yIOIINM BCE OCTaJbHBIC KOMIIOHCHTHI MTPABOBOW KYJIBTYPHI.
Bonee toro, cTeneHb pa3BUTOCTH U MOTEHIIMAI TPABOCO3HAHUST KOHKPETHO-
To MHAUBU A MOT'YT UMETH U BIIOJIHE pCAJIbHOC 3HAYCHUE ITPU ONIPEACIICHUN
€ro MpaBoOBOro craryca U mpaBocyobekTHOCTH. Kak ykassiBaeT B. M. Chi-
PBIX, IPU3HABAEMasl CYIOM HEIECCIOCOOHOCTh (PU3UUECKOTO JIUIA OCHOBBI-
BAeTCsI UMEHHO Ha 00YCIIOBICHHOH MCHXUYECKUM 3a00JIeBaHNEM HECTIOC00-
HOCTH JaHHOTO JIMIIA YCBAWBaTh IPABOBBIC HOPMBI U OCO3HABATH COIIMAINb-
HOC 3HAUCHHE CBOETO ITOBE/ICHMS.

[Ipenmnomaraercs, 9To MPaBOCO3HAHNE 3aPOXKAACTCS U Pa3BUBACTCS BMe-
CTEe C KOTHUTUBHBIMHU CITOCOOHOCTSIMH denoBeka. OTCyTCTBHE TIPeACTaBIe-
HUH O MMOHATHH «IIPABO» HE MEIIACT YEIOBEKY YCBaWBaTh COITHALHBIC HOP-
MBI M IPUHITAITEI UX JCUCTBHS Oe3 uX dyeTkoi muddepenuunanmu. [locnennss,
(hopMHPYSCH C BO3PaCTOM, CONMPOBOXKIACTCS MMOCTCIIEHHON TIepepabOTKOMH,
[IEPEOCMBICIIEHUEM 1 MIPUBSIZKOM yKe K MOSIBUBILIEMYCSI 3HAHUIO O PaBe, Mo-
JIyYCHHOMY OJ1arofiapsi paHee MepeKUToMy OIbITY. 13 3TOro MoXHO cenarhb
BBIBOJ], YTO I€HE3UC IIPABOBOU KYJIBTYPbI JMYHOCTH HAUUHAETCSI €11e IO TOTO,
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KaK 4eJIOBEK CTAHOBHTCS IIOJIHOLIEHHBIM CYOBEKTOM TIpaBa (B IUIAHE JI€ECIIO-
COOHOCTH — KaK Tpa)kIaHCKOH, Tak W MHOI oTpacieBoit). [1o cyTtu, paccma-
TPHUBAEMBII TPOLECC BBIXOAUT 33 IPAHULIBI HEMOCPEICTBEHHOIO BOCIIPHUSTUS
IIpaBa Kak TaKOBOTO, YTO €LIE pa3 CBUJETEIbCTBYET O HEPA3AEIbHOCTH IIpa-
BOBOI1 KyJIBTYpBI M 001 KyIbTyphl 00IIeCTBa U MHANBU/IA.

B nemnom mpaBoBast KyabTypa GOpMUpPYETCs 3a CUET MOTYUYESHHUs IPABO-
BBIX 3HAHHUH, 4TO NMpoucxoaut, no MHeHUIo A. C. bonnapesa, ABymS myTs-
MU: 4epe3 MPaKTHUECKYIO JeSTeNbHOCTh, TO €CTh HEMTOCPEACTBEHHOE yua-
CTHE B MPAaBOOTHOUICHUSX, H Ye€Pe3 HHBIC, HE CBA3AHHBIC C IEPCOHATBHBIM
IPaBOBBIM B3aUMOJICHCTBHEM, HICTOYHHUKH, BKIIIOUAIOINE CHCTEMY 00pa30-
Bannsa, CMU, UnTepHet, kuHemarorpad, aureparypy. Ha panaux craam-
AX Pa3BUTHS MPABOCYOBEKTHOCTH Ul HOCUTEIS IPABOBOM KYJIBTYPHI J10-
CTYIIEH JIMILb BTOPOM U3 EPEUUCIIEHHBbIX TyTel. JlanbHellee HaKoIJIeHue
MIPAKTUIECKOTO OITBITA BOSMOXKHO JIUIIB IIPH HAAETICHNN CyObeKTa ITOTHON
JIeeCIIOCOOHOCTBIO, a TAK)XKE OIPEICIICHHBIM MTPABOBBIM CTATyCOM, YTO JI0-
CTHDKMMO JIMIIb IPU COOTBETCTBUM MPETEHIEHTA YCTAHOBIEHHBIM B 3aK0-
HOJaTeNbCcTBe TpeboBaHUsIM. EcTecTBeHHO, 10 IPHOOpETEHNsT YKa3aHHO-
ro craryca cyObeKT IpaBa MOXET 00oramarh IpaBoBbIC 3HAHUS O TPAKTH-
4ecKol cocTapisitoleii npodeccuoHanbHON cepbl JIMIIb 0NOCPEJOBAHHO,
HarpuMep yeprasi JUYHO WM U3 JIUTEPaTyphl 3HAHUS 00 ONBITE CyObeK-
TOB, KOTOPbIE Y4aCTBOBAJIHM B MPaBOOTHOIICHUSIX, OCYIIECTBIIsAs Tpodec-
CHOHAJIBHYIO JIESITEIbHOCTD.

DopmupoBaHKE MPAaBOBON KyJIBTYpPBI UEPE3 YCBOCHUE TYKOTO OTIBITA 00-
JagaeT Kak MUHIMYM OJHHMM HEIOCTAaTKOM — CYOBEKTHBHBIM XapaKTepOM
Triepe1aBaeMbIX 3HaHHH, TOCKOJIBKY MIPABOCO3HAHUE CaMO T10 ce0e, KaK MUIIET
AnekceeB, — «4aHCTO CyObEKTHBHOE siBIICHNE». Ha coneprkanme 3Toro onbiTa
HETIOCPE/ICTBEHHO BIIUSIOT HE TOJBKO CTETICHb 00Pa30BaHHOCTH M Mpodec-
CHOHAJIM3Ma, HO U MOPAaJbHO-HPABCTBEHHbIE YCTAHOBKH, JIMYHBIE KaueCTBa
Triepearoneil onbIT CTOpoHsI. [10100HOE «MHANBU/TyabHOE IPABOY, KAK MH-
et ChIpbIX, B pe3yisTare GOpMHUPOBaHUS Yepe3 MPU3My COOCTBEHHBIX HH-
Tepeca U BOJIM MOXKET CEPbE3HO PACXOAUTHCS C OOBEKTUBHBIM IIPaBOM, a 3Ha-
YHT, HCKaXKaTh pPeajbHYyI0 KaPTUHY IPAaBOOTHOIICHUH U OKa3bIBaTh HETaTHUB-
HOE BJIMSIHUE Ha ()OPMUPYIOIIYIOCS PABOBYIO KYJIBTYPY BOCIIPHHUMAIOIICH
9TH 3HaHUA cTopoHEl. Eme V. A. NnbuH B cBoeM Tpyne «O CyIIHOCTH mpa-
BOCO3HAHUS» MHCAJ, YTO «HET YeIoBeKa 0e3 MPaBOCO3HAHMSI, HO €CTh MHO-
JKECTBO JIFOZIEH ¢ MPeHeOPeKEHHBIM, 3aITyIIEHHBIM, YPOIIUBBIM HIIH JaXe
OZMYABIINM ITPABOCO3HAHUEM». TakKe CleyeT MIMETh B BUJLY, UTO AllPHOPHO
(hopMupyemast mpaBoBasi UICOIOTHSI HEOCPEACTBEHHO BIMSAET HA TIPABOBYIO
MICUXOJOTHIO, a MOCIETYIONEE BOCIPUATHE IPABOOTHOIIEHUH TPOUCXOAUT
yKe 4epe3 NMPU3My He MOJKPEIJIEHHOTO JIMYHBIM OIBITOM 3HAHUS U MOXKET
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coziepIKaTh TSDKENO HCKOPEHsIeMbIe CIIe/ibl ero Aedopmariiy. Y anTeIBas 310,
CJIe/TyeT Cephe3HO MOOUTH K BOTIPOCY 3a0J1aroBpeMEeHHOHN BEIPAa0OTKH Y HO-
CUTENS IPAaBOBOH KYJIBTYpbl, IOMUMO 3HAaHUI O IpaBe, KOMIIJIEKCa MOpalb-
HO-HpPaBCTBEHHBIX OPHEHTHPOB. Kak 0TMeUaroT ucciaenoBaresu, «KMMEHHO OT-
BETCTBEHHYIO U JUCHUIUIMHUPOBAHHYIO NIPABOM JMYHOCTh MOXKHO Ha3BaTh
MIPaBOBOM, € YETKO c(hOPMHUPOBAHHBIMH [IEHHOCTHBIMH ITPABOBBIMH ITPEAIIO-
YTCHUSAMU U OTUYCCKHUMU HJICATIaMU)).

[ToaBozst UTOT, OTMETHM, UTO T€HE3UC CYObEeKTa IpaBa Kak HOCUTEJIS Tpa-
BOBOI KyJIBTYPbl — 3TO CJIOXHBIA MHOTOCTAJUIHBIN MpoOLIECC, TAE Kaxaas
W3 CTaJil CONEPKUT CBOU OCOOCHHBIE MPOOIEMBI, PEIICHHI0 KOTOPBIX Oy-
IIyT CII0COOCTBOBATH AaIbHEHIIIIE U3BICKAHNUSI B pacCMaTpUBaeMOi 001acTh
TEOPETHUKO-IIPAaBOBON HAyKHU.



NPABO U FOCYAAPCTBO: NPAKTUKA BSAUMOJENCTBUS

C. B. basaHoga,
mazucmpanm I kypca opuduueckoeo garxynomema CI6IYII

B/IUSSHUE NPABOBOW KYJIbTYPbl OBLLECTBA
HA BESITEJIbHOCTb CYAEBHbIX 3KCMEPTOB
B PAMKAX CYAEBHOIO IOKA3bIBAHUSA

OnHOM U3 BaKHBIX cep NeITeIbHOCTH SBIISIETCS SKCIIEpPTH3a B paMKax
cyaeOHoro nporecca. AHaIN3UPYsl HaydHbIe paOOThl B 00J1aCTH CyneOHOro
JJOKa3bIBaHUs, MOXKHO BBISIBUTbH OCO6eHHOCTI/l 1 TCHACHUHU Pa3BUTHA COBPEC-
MEHHOI pocCHICKOI MpaBoBO# cucTeMbl. OnHON U3 TakuX 0cobeHHOCTel
CTaJIO pasrpaHuueHne mpodiieM cyJeOHOTo T0Ka3bIBaHHsI HA TEOPETUUECKOE
Y IPaKTUYECKOE JI0Ka3bIBaHUE. IMEHHO JIJ1s1 pOCCUIICKON MTPaBOBOM KYJIbTY-
PBI XapaKTEepHO Takoe AeeHue. PazpaboTkoii TeopeTniaecknx mpodnem 1o-
Ka3bIBaHMS 3aHUMAJIMCh TaKHe BUAHbIE ITpoLeccyanucTsl, kak M. K. Tpeymi-
HuKoB, U. B. PemiernukoBa, A. T. bouHep. B To ke Bpems nmpakTHka peuie-
HUSI 371000/THEBHBIX 3371a4 Pa3BUBAJIACh B JPYTOM HAIIPABICHHH.

Pasrpannuenune Ha TEOPETHUYECKYIO U IPAKTUYECKYIO0 YacTh 3HAHUH OepeT
HauaJo B JIEJICHUU Ha MpaBoBble ceMbU. Heocnopumo, uTo HOKTpUHAJIEHBIE
TIOJIO’KEHHUS SIBJISIFOTCSI OCHOBOMW JUTS 3aKOHOZIATEIIBHOTO PeOPMHUPOBAHHS.
OpHako Henb3s JeaTh BBIBOJABI O POJIM JAOKA3bIBAHHUSA U 3HAYMMOCTH KOH-
KPETHOTO BHa JOKA3aTeIbCTBA, OCHOBBIBASICh TOJIBKO HA HAYYHOM 000CHO-
BaHuu. [IpakTnueckue npoodIeMbl pealii3alny Ipas, 00s3aHHOCTEH CyObek-
TOB CYJIOTIDOM3BOJICTBA, a TAK)KE OCHOBAHUS ITPUBJICYCHNS X K OTBETCTBCH-
HOCTH Ka4e€CTBEHHO BIIHSIOT Ha CYJe0OHYIO CTATUCTUKY J€J B II€JIOM, TO €CTh
OKa3bIBAIOT BO3JCHCTBHE HA ()OPMHPOBAHNE NTPABOBOM KYJIBTYPBI KaX10TO
3 CyOBEKTOB CyaeOHOTO mporecca. B COBpEeMEHHOM CyneHcKoM cooOrie-
cTBe OOJBIIOE 3HAUCHNE MPUAACTCS PAa3bICHEHUSM, KOTOPHIE JAIOT BBIIIE-
CTOSIINE UHCTAHIINH CY/IOB, U HIXKECTOSIIIIHIE CY/IbI PEAKO TPUHIMAIOT pele-
HUSI BOIPEKH (paKkTaMm, yCTaHOBICHHBIM, HanpuMep, Bepxosubsim Cynom Poc-
cuiickoit denepannu. Takum 06pa3om, MPaKTHIECKNE BOIPOCHI ONPEEIISIIOT
pelIeHne cyja Mo KOHKPETHOMY JIeNy, 4TO, B CBOIO O4Y€PE/Ib, HAXOAUTCS B 3a-
BUCUMOCTH OT BESHUI IPABOBON KYJBTYPBI.

PaccMoTpeB Kak ¢ Hay4HOM, TaK U C IPAKTUYECKOM CTOPOHBI IIPOLIECC Ha-
3HA4YCHU U IPOBCACHUS OKCIIEPTU3LI, a TAKKC MMOPAAOK U 3BHAYCHUE UCTIOJIb-
30BaHUA SKCICPTHOT'O 3aAKIFOUYCHHUA B Cy[[e6HOM UBUIIMCTUYICCKOM IPOIIEC-
ce, cIeqyeT OTMETHTh, YTO COBPEMEHHOE 3aKOHOJATENIbCTBO UAET IO ITyTH



C. B. basaHoBa 141

CTaHOBJICHUS COCTA3aTENbHOTO Iponecca. CocTsA3aTeNnbHOCTh 3aUMCTBYET-
Csl B @HIVIOCAKCOHCKOH cucteme mpaBa. OfHAKO COCTA3aTEIBHOCTh — ITO
JIMIIb CIIEICTBHE, NPUYUHOM ke ABJISAETCS KpylnHOoMacTadbHas rrobann3a-
1ust. Henb3st oTpHLiaTh HEKOTOPOE CTUPAHKE TPAHUIL] MEXK Ty CY/IeOHBIMU IIPO-
LileccaMy CTpaH, IIPHHAUIEKAIINX K Pa3HBIM IIPAaBOBBIM CeMbsIM. V3MeHneHne
Ipolecca B IEJIOM BIMAET Ha KAkl OTAENBHBIN CTPYKTYPHBIA 3JIEMEHT
CUCTEMbI MHCTUTYTOB HAaYKW NOKa3bIBaHUA U, KaK CJICACTBUEC, HA ITPABOBYIO
KyJIBTypY Ka’KI0To Hapoza.

IIpu cpaBHEHMM 3aKOHOAATEILCTB POCCUHCKONW M aHIVIOCAKCOHCKOM
IIPAaBOBBIX CEMEHN OBIIM yCTAHOBJIEHBI CYIECTBEHHBIC PA3IUYHs B IOIXO-
Jlax K ONPEJEeNICHNIO BUIOB 1I0Ka3aTeIbLCTB M HA/ICIEHHUIO MX 0CO00I 3HaUH-
MOCTBI0. Poccuiickylo npaBoByIO AEMCTBUTENIBHOCTD ONPENEIAET IIaBHbIN
(axTOp — Henosepue, 00yCIOBICHHOE OTCYTCTBHEM JIETaIbHON perilaMeH-
TaIMK TIpolecca JOKa3bIBAaHMA, a TAK)Ke HEOCTATOYHBIM PAa3BUTHEM IIpa-
BOBOH KYJIBTYpBI TPaKIaH, B TOM 4YHCIIe cyAci. 3apyOeKHbIe CTpaHbl Xa-
PaKTEepHU3yIOTCS HAJMYHEM CYIECTBEHHON MPaBOBON KyJIbTYPBI M YETKOH,
IIPOBEPEHHOMN ONBITOM pETIaMEeHTAIMH JAESTEJIbHOCTH KaKI0ro Y4acTHH-
Ka cyzeOHoro npouecca. JKCIepT IS CyIbH JOJDKCH SBILATHCS «IVIa3aMu»,
Kak 310 npoucxonuT B Aumuu u CIIIA. CnenmansHble MO3HAHUS, KOTOPBIMU
o0nagaeT SKCIepT, JOJDKHBI 1aBaTh eMy OoJiee 3HAYUMYIO H BECOMYIO POJIb
B Ipolecce JokaspiBaHusl. OHAKO POCCUICKOE 3aKOHOATENbCTBO Bpa3pes
C MPAKTUKOH, OCHOBBIBASICH HA TEX CAMbIX YCTAHOBKAaX NPABOBON KYIbTY-
PBI, 0TKA3aJI0Ch OT 3aKPEIUICHHS CYIECTBEHHON POJIN 3KCIEPTU3BI, UTO I10-
POIMIIO MHOXKECTBO MPOOSIeM, 0OHAPYKUBIIUXCS TIPH aHAJIN3E CyneOHON
MIPAKTHKH.

3aKkoHOAATENb TIIATEIHEHO MOAONIEN K 3aKPEIUICHHIO SKCIIEPTH3bI. 3apa-
Hee OIPEAEIUB BUIBI SKCIIEPTH3 U MOCTABUB UX B 3aBHCUMOCTH OT CyIIe-
CTBYIOIIMX B IIPAKTHKE MTPpo0JIeM, 3aKOHOAATENb ONEpPE/IHII BpeMs U Ipety-
TIPETAIT BOSMOXKHBIE HAapYIIEHHs. YCTaHOBHB BO3MOYKHOCTh HAJINYUSI HESICHO-
CTH, HETOYHOCTHU U IPOTHUBOPEUUI! B 3aKJIIOUEHUH YKCTIEPTa, IPOLECCyaIbHbIE
HOPMBI [IPEAYCMATPUBAIOT POBEAEHUE AOMOJIHUTEIBHON, TOBTOPHOM, KOM-
TUIEKCHOM ¥ KOMHCCHOHHOW 3KCIEPTU3bl 0€3 NMPHUBJICUYEHHS dKCIEepPTa K OT-
BeTCTBEHHOCTH. HacTonpko JleTanbHOe pasrpaHUdeHHe Kaska0ro Mporeccy-
aJIbHOTO AEHCTBUS XapaKTEPHO HMEHHO JUIsl IPABOBOM KYJIBTYPbI COBPEMEH-
HOTO PYCCKOTO uesioBeka. bes neranusaium mpouecca y9acTHUK CyaeOHOTO
IIpolecca OKa3bIBACTCs HA PACITYThE, BEIOMPAst MEKAY «Pa3pelIeHo BCE, YTO
HE 3alpeIeHO» U «3aMPEIIeHO BCE TO, YTO MPSIMO HE PAa3pEIICHO».

['maBHBIM TIPOOJIEMHBIM ACIIEKTOM Ha3HAUCHHS CyAeOHOI SKCHEepTH3BI
ocraercs yenoBeueckuii pakrop. Cyzbl HE MOJBEPraroT CTPOromMy oToopy Te
BOITPOCHI, KOTOPBIE CTOPOHBI PEJCTABIISIOT JJIst 9KcTriepTa. JlanHast mpobiema
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CTaJia CIIEICTBUEM COCTA3aTeIFHOCTH CyAeOHOTO0 mporiecca. JleiicTBus cymoB
OCHOBAHBI Ha MPUHIIATIC UCIO3UTHBHOCTHU CYIOIPOU3BOICTBA, YTO BIICUET
TIOTIBITKU Cyla «YTOIUTHY» CTOpPOHAM BO M30ekaHWe oOxkanoBaHus. Takum
00pa3oM, BHYTPCHHUE YCTAHOBKH KaXKJIOTO CYJIbH BIIHSIFOT Ha IIPABOBYIO CH-
CTEMY B LICJIOM.

Takum 00pa3oMm, BBISBISIETCS €lIe OjiHA Mpo0diIeMa HUBHUIUCTHYECKOTO
npoiecca — npodieMa yCMOTPEHHs cyJa. 3aKOHOM OIPEeIIeHbI Clydan
pelIeHns BOIIPOCOB HAa YCMOTPEHHUE Cy/a, U OMHUM M3 TaKUX BOIPOCOB SB-
JsieTcs OLIeHKA JIOKA3aTeNbCTB, B TOM YHCIIE 3aKIIOYCHUS IKCIIEpTOB. B KoH-
KPETHBIX CyAeOHBIX CUTYaIMsIX CyIbl MPHUIAIOT pa3HOe 3HAYCHHE DKCIEPT-
HBIM BBIBOZAM B 3aBUCHMOCTH OT COOCTBEHHOTO YCMOTPEHHS, KOTOPOE HEJb-
351 peTJIaMeHTHPOBATb.

B oTnmume oT mocTaroyHO MOAPOOHOTO PETYNHPOBAaHUS IpoIecca Ha-
3HAYEHUS dKCIEPTH3HI, MIPOIETyPHl M METONUKH €€ TPOBEICHHS 3aKOHOIA-
TeIb 0001IeNT CTOPOHOI. MeToauKaMu IPOBE/ICHNS SKCTIEPTHBIX UCCIIEI0Ba-
HUH 007aIa10T TOJIBKO TOCYIaPCTBEHHBIC SKCIICPTHBIC YUPEIKICHHS, HAIIPH-
mep npu Munuctepctse roctunuu Poccuiickoit denepanuu. JlesarenbHOCTD
YACTHBIX OpraHU3aluii OrpaHUYEHa JIUIIb MPOIeCCyaTbHBIMU HOPMaMH KO-
JIEKCOB, a TaKXKe pa3bsCHEHUsIMHU IIeHyMoB BepxoBHoro Cyna Poccuiickoit
Oenepannu. [IpaBoBast KyasTypa 3aKOHOJATENS HE TOCTUIIIA JODKHOTO YPOB-
Hsl, TIPH KOTOPOM BO3MOYKHO OBLIO ObI CO3aTh UJICANIbHBIC YCIOBHS PacCCMO-
TpeHus cyaeonsx nen. Mexay teM B CLIA Takue METOIUKH KaKIbIi AEHB
MIPHYMHOMKAIOTCS ¥ 3aUMCTBYIOTCS APYTHMHU CTPaHAMHU.

Taxoke rccieoBaHNEM BCEX 00acTeil MpUMEHEHHS 3aKITIOUSHHS SKCTIEP-
Ta B paMKax CyZeOHOTO Jieia yCTaHOBJICHO HAJIIYHUE IIPOOJIEMBI ONIPEACTICHIUS
3HAYMMOCTH 3aKIIOYCHUH, BBIIAHHBIX BHE CYIEeOHOTO mporiecca. 3a pamKa-
MU CIIPAaBEIIMBON Cy/IeOHON OLICHKH OCTAIOTCSI SKCIIEPTHU3bI, IIPOBE/ICHHBIC
T10 TIOCTAHOBJICHHIO HOTapHyca, a TakKe BHECY/IEOHbIE HKCIIEPTH3HI 1O XO-
JlaTaiiCTBY JIMII, HA MOMEHT MPOBEJACHUSI IKCIIEPTU3bI HE SIBISIOLIUXCS CIIO-
psamuMEu ctopoHaMmH. [IpaBoBast KynbTypa HaXOJUTCA B TECHOM B3aUMOCBA3U
C Pa3BUTHEM MHCTHTYTOB I'PayKIaHCKOTO OOIIECTBA, OJTHAKO U TO, U JIPyroe
eIlle He CO3peNH [UIl UCTUHHOTO COCTA3aTeNbHOTO MpoIecca, Tae Cyabs —
apOuTp, a 3a7av4ell CTOPOH SABISIETCSA HAXOKICHNE HCTHUHBI.
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A. A. bapa6aHosB,

doyenm ragheopwl ompacneii npasa CII0I'VII, kanouoam ropuousecKux Hayk

NPO®COI03bl KAK ®AKTOP PASBUTUSA ITPAXXAAHCKOrO CO3HAHUS

[TonsTHE «Tpa)XIaHWH» MIHUPOKO YHOTPEOISIIOCh B COBETCKHUN TEPHOJ
WCTOPUH HAIIEH CTPaHBI, B OTIMYNE OT TEPMUHA «TPaKIAHCKHE TPaBay.
B. . Jlennn nomarai, 4To HET HEOOXOANMOCTH 3alHUINATh HHTEPECH TPY-
JUIIIUXCS B TOCY/IapCTBE pab04YMX M KpecTbsiH. J[aHHAs JIOTMKAa BO MHOTOM
oOycnoBuiia opMHpOBaHHUE TPAKAAHCKOTO co3HaHUsI B COBETCKOM rocy-
napcrse. ITockonbKy BiIacTh NpHHAAJIekKaIa HapoTy, cornacHo cT. 2 Koneru-
tyuun CCCP 1977 roza, popmainbHO He ObIUI0 HEOOXOIMMOCTH B PABHOIIPaB-
HOM B3aHMO}IeﬁCTBHH 06H_[CCTBa 1 rocy1apCTBa, 4TO ABJIACTCA OAHUM M3 OC-
HOBHBIX IPUHITUIIOB IPAXKAAHCKOTO 00OIIIECTBA.

B nemokparndeckoM OOIIECTBE CaMOOPraHW3alMs I'pakJaH B 3HAUH-
TEJIbHOHM CTETIEHH 3aBUCHUT OT TOTO, HACKOJIBKO MPO(COI03bI BOCTIPUHUMAIOT
(bopMupOBaHNE IrPa’kAAHCKUX KadeCTB y TPYASIINXCS KaK CBOIO HETOCPE-
cTBeHHYIO (hyHKIHIO0. [ paxknane He MOTYT OOBEIMHATHCS U JOOMBATHCS CBO-
UX MHTEPECOB, €CIIM OHH HE NPECTABISIOT, B KAKOM OOIIECTBE JKUBYT, Ka-
KM€ NPUHIUIIBI ¥ IIEHHOCTH 3TO 00miecTBo npu3HaeT. [loBceneBHas padora
PO cOr030B ¢ NMPEACTABUTEIIIMI HAEMHOTO TPYy/a J10JbKHA ObITh HarpasJie-
Ha Ha (popMHpOBaHNE I'PAsKAAHCKOTO TTOBEICHHUSL.

Ha coBpemeHHOM 3Tane rpaxaaHckoe odmectBo B Poccun crpoutes
IJIaBHBIM 00pa30M 10 MHHUIUATUBE TOCYIapCTBa, a HE TpaxaaH. JTO YHH-
KaJlbHasl CUTyalus. B cuity 0coOeHHOCTEH HCTOPUYECKOTO Pa3BUTHS HAIIeH
cTpaHbl TPO(COI03bI HE CMOIIIU CBOEBPEMEHHO CTaTh «CTPOUTEISIMIY) TPaXK-
JIAHCKOTO OO0IIECTBA.

B coBpemenHnoit Poccnn mponcxoasaT KOMIUIEKCHBIE H3MEHEHUS B 00111e-
CTBCHHOH W TMOJINTHYECKOHN KU3HH, B TOM YHCIIC CTAHOBIICHHE HOBBIX MH-
CTUTYTOB I'PAXKIAHCKOTO 001IecTBa. MI3BeCTHO, YTO OCHOBY I'PaXkJJaHCKOTO
oOmiecTBa COCTABISIOT OOIIECTBEHHBIE 00BETUHEHNS, TIPEACTABISIIONINE
pa3NnuYHbIEe CONMANbHBIC U TPOQeCcCHOHATBHBIE IPYIB HaceneHus. [Tpod-
COI03BI TPAIUIIMOHHO SIBJISIOTCS] OTHUM M3 OCHOBHBIX 2JIEMEHTOB I'PaK/IaH-
ckoro obmiecTra. Mcropudecku mpoQcoro3bl CTaIl CBOCOOPa3HBIM AITUIICH-
TPOM CTAHOBJICHHSI TPAYKJAAHCKOTO CO3HAHMS M COOTBETCTBEHHO I'PaJIaH-
cKOW KynbTypbl. O4EeBHIHO, YTO Pa3BUTHE COBPEMEHHOIO I'PaXKJIaHCKOTO
001IecTBa Kak CHCTEMbl O0BCIUHCHUN W OpraHU3allMil TpaKaaH Ha J0-
OpOBOJILHOW OCHOBE, HE3aBUCUMOI OT OPraHOB T'OCYJJapPCTBEHHOM BJIaCTH,
HO CITOCOOHOI OKa3bIBaTh BIUSHUE HA AEATEIbHOCTh TOCYJAPCTBEHHBIX OP-
TaHOB, 3aKJFOYAeTCA B IEPBYIO OYEPE/Ib B 3AIIUTE IIPAB IPaXAaH OT HEIpa-
BOMEPHBIX JEHCTBUM.
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IIpodcoro3sl mpemaraT 4eI0BEeKy BO3MOXKHOCTE PEATH30BaTh CBOU
TpakIaHCKHUE TPaBa, OHU TPEICTABILIIOT 000 JOOPOBOIBHBIE 00BEIUHE-
HUS JIFOICH, MBITAFONINXCSI HE3aBUCHMO M CAMOCTOSITEIIEHO OTCTaWBaTh MH-
TEpEeChl CBOMX YJICHOB.

OOmiecTBeHHAs! posIb MPO(COI030B COCTOUT B PACIIMPEHUH CHEPBI CBOETO
BJIMSTHUS B OOILIECTBE, B KOTOPOM TIOSIBUIIMCH HOBBIE COIIMANILHBIE CIIOH, YBE-
JMYHUIIach UMYyIIecTBeHHas Au(epeHnanus 1 pacTeT Yuciio Majgoodecre-
YEHHBIX CJIOEB HaceJeHus. [lJisl peleHns IoCTaBIeHHOH 3a1a4u podcoro-
3bI BSaHMOHeﬁCTByIOT C pa3JIMYHbIMU MMOJIUTHYCCKUMHA O6’be}II/IHeHI/I$[MI/I, CO-
JEHCTBYIOT N30PaHUIO CBOMX MPEACTABUTENCH B 3aKOHOIATEIbHBIC OPTaHbI
¥ OpPTaHbl MECTHOTO CaMOYIPABICHHUS, MOJACPKUBAIOT TOCYIaPCTBECHHBIX
¥ TIOJIUTHICCKUX JIESATETICH.

CraHOBJICHHE TPaKTAHCKOTO 00IIECTBa — MPOIIECC [UTUTEIBHBIN, HA He-
TO BIIHASIOT YKOHOMHYECKUE, MOPATbHBIC, TyXOBHEIEC (pakTopHl. B cTpanax 3a-
magHoM EBpOTIBI TaBHO BEIpAaOOTaHBI M 3aIIUIIAIOTCS COIIMATbHBIC ICHHOCTH.
Hanpumep, npodcorosbl crpan CkaHAMHABHHA MOTYT CIYXKHTh MIPHMEPOM
CTPOMTENBCTBA CHCTEMBI PABHOIIPABHOTO COMUAIBHOTO auaiiora. Coluab-
HOE TOCYJIapCTBO HECET OTBETCTBEHHOCTH 3a 0OCCIICUCHUE MTpaBa IpaskaaH
Ha JJOCTOMHYIO KM3Hb, BAKHEUILINM 13 KOTOPBIX SIBJISIETCS [TPABO HA TPY/IL.

OTHouIeHus! paOOTHUKOB U paboToaresneil BeIpaxatoTcs B popme corm-
AIBHOTO MapTHEPCTBA U COLMANIBHOTO Auaiora. I paxkaanckoe o0IIecTBO MpH
B3alMOZAEHCTBUH € TOCYJapCTBOM 4aCTO CTAHOBUTCS apEHON IPOTUBOPEUUH,
CTOJIKHOBEHHI IIPOTHUBOIIONIOKHBIX HHTepecoB. B EBporme mpodcoro3sr Oma-
royapst MHOTOJICTHEH aKTHBHOW O0phOE BOSHUKIN WMEHHO KaK MHCTHUTYTHI
COILIMANIEHOTO AMAJIOTa, KOTOPHIE B HACTOSIIEE BPEMS SBIISIOTCS BaKHOU Ya-
CTBIO TPAXKTAHCKOTO 00IIEeCTBA.

MBI curTaeMm, 9T BaKHEHIIICH 3aqadeid MPOCOI030B B YCIOBUSIX CTAHOB-
JICHUS TPAXKITAHCKOTO O0IIeCTBa SBISICTCS (POPMUPOBAHKE Y WICHOB POd-
COF030B YyBCTBAa IPAYKITAHCKOTO JJOCTOWHCTBA, OCO3HAHUS IPaBa OTCTAHBATh
CBOM 3aKOHHBIE HTepechl. CIe0BaTeIbHO, HEOOXOIMMO MOBBIIICHNE I0PH-
JIMYECKOW IPAaMOTHOCTH KaK IMPO(COIO3HBIX PAOOTHUKOB U PYKOBOIMTENEH,
TaK U CaMUX TPYyAAIIUXCA.

Oco3nanue Hanbonee pa3BUTONW YACTHIO TPYASIINXCS CBOMX MHTEpE-
COB W TIOJOKEHUS B PEATbHOW PACCTAHOBKE CHJI B MHPE TOCTAaTOYHO OBI-
CTPO TMPUBEIO K MOHUMAHUIO, YTO yCIeX Mpo(coi030B B pealn3alnuu co-
[HATHHO-YKOHOMUYECKHUX (DYHKITHI 3aBHCUT OT MX POJHU B IONUTHYECCKON
JKU3HU OOMIECTBA.

B Poccnm MexaHU3M B3aHMOICHCTBUS TOCYAAPCTBA 1 MHCTUTYTOB TPaK-
JTAHCKOTO 00IIecTBa TOIBKO Hadall (hopMUpOBAThCS. B meMoKpaTHUeCKIX
CTpaHaxX CBSI3YIOIIUM 3BEHOM MEXKIy HHCTUTYTAMHU TPaKJAHCKOTO 00IIe-
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CTBa M TOCYapCTBa ABISOTCS HapTiu. B Poccnu mapTum He MoryT OBITB Ta-
KAMH TOCPETHUKAMH, TaK KaKk (JaKTUUECKH HE UMEIOT IpaBa (hOPMHUPOBATH
MIPAaBUTEIBCTBO.

Takum 06pazom, posb mpodcoro30B B (HOPMUPOBAHUH KYJIBTYPBI 3aLUTHI
TpaKIaHCKHX MPaB Ype3BbIYaiHO BedrKa. Kak Obuto ckazaHo BbliIe, Ipod-
COI03bI BHECIIM HEOIICHUMBIH BKJIA/I B TOCTPOCHHE TPAXKIAHCKON KYJIBTYpBI
U, CIIeJI0BaTeIbHO, ITPAXKIAHCKOT0 co3HaHus. OueHb Ba)KHO HE IpeHeOperarb
9TOH YHHKAJIbHON BO3MOYKHOCTBIO, KOTOPYIO Jat0T HaM IPOQCOO3bI.

A. A. Baranosa,
cmyoenmka I kypca opuduuveckozo gpaxynemema CII6I'VIT

NPECTYNJIEHWUE: BAPBAPCTBO WJIU KYJIbTYPA

YenoBek ¢ IPEeBHUX BPEMEH HaXOAUTCS B MOCTOSTHHOM pa3BUTHU. Temr
KM3HU HEMPEPBHIBHO BO3PACTACT, YEIOBEK CTAHOBUTCS Bce Ooiee coBep-
menHbIM. CornacHo cxeme JI. I. Moprana, npusstoit @. DHreabcoMm, 4eino-
BEK B HCTOPUYECKOM PAa3BUTHH MPOLIET CTaIUH OT JUKOCTH JI0 BapBapCTBa,
ot BapBapcTBa 10 nuBwiIn3anuu. JI. I. Mopran umen B BUIy Tak Ha3blBac-
MYIO CXEMY Pa3HbIX NEPUOAOB PAa3BUTHUS, SIPOM €r0 TEOPUH CTaJIU TPU CTa-
JIUU pa3BUTUSA — JUKOCTh, BapBapcTBO U nusunusauus. JI. I. Mopran pas-
paboTalt ¥ pa3aeIni X Ha TP CTYTCHH.

B niporiecce pazButus uenosedectsa HGOPMUPOBAIUCH TOCYIAPCTBO U TIpa-
B0o. COOTBETCTBEHHO BO3HHUKJIO COIMATHHOE M aHTUIIPABOBOE SBIICHHE —
MIPECTYIUICHUE U MPECTYITHOCTh. Ye0BeuecTBO OOpETCs ¢ MPECTYITHOCThIO
C APEBHEWIINX BPEMEH, HO, yBBI, HICKOPEHUTH 3TO SIBICHHE HEBO3MOXKHO
10 TIPUYNHAM, KOTOPBIE 3aJI0KEHBI B KJIACCOBOM Pa3BHTHH YEJIOBEUECTBA,
B MOHMMaHNH IEHHOCTH | LIeHHOTO. [IpecTyruienne — 3To nestHue, coBepia-
€MOe YeIIOBEKOM, MPECTABIISIONIEE OITACHOCTD JUIs 00IIECTBa, TOCYAapCTBa,
OT/ENbHON TMYHOCTH. Bo3HuKaeT aktyansHbIi Bompoc: «IIpectynHocts —
9TO BapBapCTBO MIIM BCE KE KYJIbTYpa?»

UroObl HAWTH OTBET Ha ATOT BONPOC, CIIEAYET CHadaja ONpPEICIHUTh,
YTO JK€ TaKOE BapBapCcTBO. TepMHUH «BapBapCTBOY» IMPOU3OILIENT OT FPEUeCcKo-
ro cioBa “barbaros” (dyxe3emell, HHO3EMEII), a CAMO SIBIICHHE, COITIAaCHO
KYJIBTYpHO-UCTOpUYECKON nepuoausaunuu no cxeme JI. I Moprana, otHo-
CUTCSI KO BTOPOMY ATaIly Pa3BUTHS YEJIOBEUECTBA, KOTOPBIN CIEIyeT 3a JAU-
KOCTBIO M TIPEJIIECTBYET [UBIIIN3AIMU. MOpraH OTMeuaeT IPaHUIIbl HTOTO
Meprosia — OT Havaja Pa3BUTHS TOHYAPHOTO JeJia A0 N300PETeHUs MUCh-
MeHHOCTH. C TOYKH 3peHUs] DHTeNIbCa, BAPBAPCTBO HAYAIOCH C TTOSBICHHEM
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CKOTOBOJIICTBA W 3eMutefenus. OcTaeTcsl MOHATh, KaK CBS3aHBI MIPECTYILIe-
Hue 1 BapBapcTBO. C HaIIeH TOYKHU 3PEHISI, MEKIY STUMH MOHATHIMHA MOXK-
HO IIPOBECTH aHAJIOTHUIO.

JIro0ast KynbTypa repekuBaeT MOABEM H CIajl, B IPOLIECCE KOTOPHIX MPO-
HCXOAST OAHOBPEMEHHOE JIBUKEHUE U 3BOJIIOLUS TPOTHUBOMOIOKHBIX ITOHS-
TUI — IUBWIN3AIMY U BapBapcTBa. MHOTUE y4eHble CUUTAIOT, UTO BapBap-
CTBO B OIIPEJICJICHHOW CTETIeHH eCTh IpecTyIieHue. BcriomHuum, kak 00pa3zo-
BBIBAJIUCH OOIIUHBI, INIEMEHA, TOPOIa-TOCYAapCTBa U T. 1. DTO MPOUCXOIUIO
MyTeM 3axBaTa BJIACTHU, HA0ETOB OJHUX IJIeMEH Ha apyrue. B Hoseiimeit
HCTOPUH MOKHO MIPHUBECTH MHOTO IPUMEPOB MPOSBICHUS BapBapCTBa, SB-
JSIOMHUXCSA MPECTYIJICHHEM TPOTUB YenoBedecTBa. K coxkaneHnio, BOHHBI
B COBPEMEHHOM MHpE Bce elme Hepeaku. Hanpumep, 00eBUKH 3aIpereHHO-
ro B Poccuiickoit @eneparin «cmamckoro rocynapersay (UI'MJT) yauaro-
JKAFOT TTAMSTHUAKA KYJTBTYPBI IPYTUX HAPOIOB, GPU3UIECKH UCTPEOISIOT JIFO-
60r0, KTO HE pa3/essieT X B3WIA0B, Hacax/1as cBor. C Halel TOUKH 3peHus
9TO MPECTYIUIEHUE IPOTUB YEJI0OBEUECTBA, HACUIIUE, a 3HAUYUT, aHTUKYIIBTYPA.

IIpencraBurenu u Tak Ha3bIBa€MbIC BIIOXHOBUTEIH 3TOTO SBJIEHUS B CO-
BPEMEHHOM MHpPE MOTYT BO3pa3UTh HaM, UYTO 3TO UX KYJIbTypa M OHA MMe-
€T MpaBo Ha CYILIECTBOBaHME, 1aXKe €CJIM OCHOBBIBACTCS U HACAXKAACTCS Ha-
CIJIBCTBEHHBIMH MEpaMH.

HcTopus cBUACTENBCTBYET: YTOOBI MPUYUHUTh TUKapel K MUBUIM3AIINH,
yarie BCero NpuMeHsITUCh KpaiiHie Mepbl — OTOHB B Med. J[pyrue Bapuan-
THI BHEAPEHHSI HOBOU KYJIBTYPHI, C TOUKU 3pEHUSA €€ IIPECTaBUTEINCH, ITOSBH-
JIMCH TIO3THEE B XO/I€ PAa3BUTHS YEIIOBEUESCTBA: PEIIUTHSI, HAyKa, B TOM YHCIIC
¢unocodust, OOBSACHSBIIAS T€ WM HHBIC IBJICHUS, ICKYCCTBO. MHOTHE IpeB-
HHUE HAPOIIBI C TPYIOM ITPUBBIKATIH K HACAKIAEMBIM «TyXOBHBIM IICHHOCTSIMY,
BKJItOUas penuruio. Hampumep, Ha repputopun Kaszaxcrana B Cpeanue Beka
apabamMy npeNpUHIMAINCh MHOTOKPATHBIE TIOIBITKH IPUBUTH TIOPKCKUM
riemMeHaM uciam. C 3To# 1enbio OCYIIECTBISIINCh HA0ETH M BCIIBIXMBAIIN
BOMHBL. DTO ApKUil IpUMEp BapBapCcTBa, TEM HE MEHEE TONBKO MCIOIb30Ba-
HHE MCIIaMCKOTO PEJTMrHO3HOr0 00pa30BaHMmsl, CPEACTB MaccoBoil HHpopma-
IIUH, PEITUTHO3HOTO TypU3Ma U IpyTUX CIOoCcOo0O0B MIPUBEIH K TOMY, UTO B Ha-
m au B Kazaxcrane okono 70 % HacesleHus HCTIOBEYIOT UcliaM OO0 MpH-
JEPKUBAIOTCS UCIAMCKHX Tpaaunuid. OTHAKO MMEET MECTO M MCIaMCKHN
panuKaIn3M, KOTOPBIH MPOSBISIETCS B IPUMEHEHHUH BapBApCKUX METOIOB:
COBEPILICHIH aKTOB TEPPOPH3MA, TTOTBITKAX TOCYAaPCTBEHHOTO ITEPEBOPOTA.
B cootBercTBHE ¢ YromoBHEIM KonmekcoM Pecrryonmuku Kasaxcran sTa mes-
TENBHOCTH 00pa3yeT COCTaBhI MPECTYIUICHUH.

Wnu, nanpumep, nponecc pa3Butusa Hayk B CpegHue BeKa CONPOBO-
JKJAJICST Ka3HSIMHU MHAKOMBICIISIIMX, KOTOPBIE BCET/Ia XOTEeJN 3HaTh OOJIbIIe,
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HO MHOTHM MPEICTABUTEIISIM MPABSIIECTO KJIacCa, PEIUTHO3HBIM JESITENIsIM
HE HPAaBHUJIOCH, YTO HACEJIEHHE CTAHOBHUJIOCH 00JIee MTPOCBEUICHHBIM, TyMa-
oM. OHM (GU3HYECKH YHHYTOXAIN YYCHBIX, TAKAM 00pa3oM 3alluias
CBOIO BapBapCKyro KylIbsTypy. B TOT mepuox 310 ObUIM IpaBOMEpHBIC ACH-
ctBusi. C TOUKH 3pEeHHs COBPEMEHHBIX POCCUIICKUX U 3apyOekKHBIX (HHIOCO-
(OB, KyJIBTypOIIOTOB, PABOBEIOB, MOMOOHBIC ACHCTBUS SBISIFOTCS MPECTY-
mienussMu. Ho HUKTO He MOXKeT OBITh MpeCiICAyCeMbIM 3a CO6CTBCHHI)IC B3I~
JbI, €CJIM OHU HE IEPEXOIAT B }IeﬁcTBHﬂ, B pE3YJIBTATE KOTOPLIX HAPYIIAIOTCA
MpaBa U 3aKOHHbIE HHTEPECHI APYTUX JIIOIEH U HAPOJIOB.

[TpecTynHOCTh — 3TO COLMATBHO-TIPABOBOE SIBJICHHE, KOTOPOE U3Y4aeTCsl
MHOXKECTBOM HayK, UCCICYIOIINX €€ C pa3HbIX CTOPOH. B3risiHeM Ha MOHsI-
THE BapBapCTBa M €ro MPOSIBICHHS C TOYKH 3PESHHSI TAKOW HAYKHU, KaK IOpUC-
MpY/ICHIIUS.

Hanpumep, yroaoBHOE MpaBoO TPAKTYET MPECTYIUICHHE KaK COBEPILCH-
HOE OOIECTBEHHO OMAcHOE JIeSTHHE; YTOJIOBHO-IPOLIECCYaIbHOE MIPABO Pac-
CMaTpHBAET TOPSIOK U HPOLEAYPY PACCICIOBAHNUS, IPUBICYCHUS K OTBET-
CTBEHHOCTH 32 COBEPIICHHOE JIeSHIE; KPUMUHATIUCTHKA — METO/BI U CIIO-
co0BI cOOpa JTI0Ka3aTeNILCTB, CyAcOHas MEAMIIMHA 1 IICUXUATPUS — 3HAYCHUC
(1)1/13I/ILICCKOI‘O U MCUXHUYCCKOTO COCTOAHUA MNPECTYIMHUKA, COLIUOJIOTUA U3Y-
YaeT JMYHOCTH MPECTYITHUKA M €r0 Poiib B 00IIecTBe. TONBKO KPHMHHOIO-
TUuA pacCMaTpuBaCT NPECTYIIICHUE B LICJIOM, U3YYaACT NPECTYNHOCTDH KaK HE-
raTHUBHOE SIBIICHUE, CBSI3AHHOE C APYTMMH COLHAIbHBIMU ITpodiiemamu. Ona
HUMEEeT CBOHM 3aKOHOMEPHOCTH, a 3HAYUT, K Hell MPUMEHUMBI OIpe/ielICHHbIC
MeTonbl U cnennpuaeckue Gopmsl 60pb0sL. TakuMm 00pazoM, BCEOOBEMITIO-
ee M3yueHHe MOHSITHUS «IIPECTYIMHOCTDY OCYIIECTBISIETCS] TAKOH HAayKOM,
KaK KPUMHHOJIOTUSI.

HWrtak, non npecTymHOCThIO B KPUMHHOJIOTHH TTOHUMACTCS COLIHAIBHOEC
HCTOPUYECKH M3MEHYMBOE, MACCOBOE, YTOJIOBHO-IIPABOBOE, CHCTEMHOE SIB-
JIeHHE 00IIEeCTBA, MPOSIBISIIOIICECS B COBOKYITHOCTH OOLIECTBEHHO OMACHBIX
YTOJIOBHO HAKA3yeMBbIX JICSIHUI | JTHII, UX COBEPIIUBIINX, HA OMPEICICHHOM
TEpPUTOPUHU 32 ONpeJIeTeHHbIN nepuoa. Ho Hajo moHUMark, 4YTO MPECTYII-
HOCTb — 3TO HE IPOCTO MHOXXECTBO MPECTYIUICHUH, TO €CTh HX COBOKYII-
HOCTB, a CIIO)KHOE crenn(puueckoe CUCTEMHO-CTPYKTypHOe 00pa3oBaHue,
MIPOTUBOCTOSIIIEE OT/IENBbHOM JTMYHOCTH, OOIIECTBY U FOCYIapCTBY.

31ech U MOJKHO YBUJETH CBSI3b MOHSTHI «IIPECTYIUICHHE» U «BapBap-
CTBO», MX OOIIME YePThI, YTO MOMOTAET MPUNUTH K BBIBOAY: HPECTYITHOCTh
ecTh BapBapcTBO. Hampumep, coumanbHas mpupoja U ColuaibHas 00y-
CJIOBJICHHOCTh MPECTYIUICHUS] BO3HUKAIOT B OOIECTBE [0 MEPE ero pa3BH-
THSI OT NIEPBOOBITHOTO COCTOSIHHUS 10 IMBHJIN30BAHHOT'O, TIOMOTAIOT MPOBE-
CTH aHAJIOTHIO MEX/y LIMBHIM3AIMEeH 1 BapBapCTBOM: €CIIU AUKAph yOUBaeT
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CBOETO Henpyra JTyOMHOH, TO IUBHIIM30BaHHBIN YEIIOBEK MOJIb3yeTcs Ooee
MOIIHEIM OpPYXXHEM, TAKUM KaK B3PBIBHOE yCTPOMCTBO, OTPABICHHE I'a30M,
OTHECTPEIbHOE OpYXHE U T. 1. VI MBI BUAMM, UTO BCE COBPEMEHHOE OpYy-
KM€ — 3TO IBOJIIOLMS TOH camoi ayOuHbl. OTCIona CleayeT, 9To MpecTyI-
HUKU TOJIb3YIOTCS BAPBAPCKUMU IIPEIMETaMU, KOTOPBIE 3a MHOTHE BEKa CUJIb-
HO HBOJIOIIMOHUPOBAIIH.

TeM He MeHee BapBapCTBO HENb3s BCELETIO MPUPABHITH K MpecTyIIe-
HUIO WIN K KyJIBType, TaK Kak OHO MOXKET ITPOSIBUTHCA BO BCEX 00JIACTAX, 1a-
JKe MIPU UCTIONIb30BAaHUN HOBBIX TexHosoruil. K mpumepy, KoMmbioTep co3-
JlaH ISl TOTO, YTOOBI YIIPOCTUTH KU3HD YEJIOBEKA, C/IENATh €€ HHTEPECHEH,
HO 3TOT K€ KOMITBIOTEP HCIIOIB3YETCsl KaK HBONIIOIMOHUPOBABIIast 1yOnHa
JUIS yTIPOIEHHOTO 3aBOEBAHMS UY)KUX TEPPUTOPHHA, TTOPAOOIIEHNUS, YHHUTO-
JKEHUSI IPYTUX HApOAOB.

Taknm 00pazom, MOKHO cIeNIaTh BBIBOJ, YTO BapBAPCTBO — 3TO YACTh
MIPECTYIUIEHUS U YacTh KyJIbTypbl. Ecim Obl BapBapcTBO HE pa3BUBANIOCH,
TO OBIIIO OBl HEBO3MOXKHO U Pa3BUTHE KYJIBTYPBI.

B. B. BoratbipeBa,

ACRUPAHMKA Kagheopbl meopuu u UCMOopPUL 20CY0apCmed U npasa
ropuduyecko2o paxyremema Kybarncrkozo cocyoapecmesenno2o yHusepcumema (Kpacrnodap)

PA3BUTUE MPAXBAHCKOIO OBLLECTBA B YCJ1I0BUSIX TTOBAJIN3ALIMA

CoBpeMeHHBIH 3Tall CTAHOBIICHHSI M Pa3BUTHSI TPAXKITAHCKOTO OOIIECTBA
OTIPEIICIISICTCS MPOIIECCAMHU TTI00ATH3AIIHH.

ITox rpaxmaHCKUM OOIIECTBOM MOHUMAETCS CIIOCO0 COLMATBHOM KH3-
HH, OCHOBaHHBIW Ha MpaBe U AEMOKPATHH; OOLIECTBEHHOE YCTPOUCTBO, IPU
KOTOPOM YEJIOBEKY TapaHTHUPyeTCsi CBOOOMHBIN BHIOOP (HOPM €ro SKOHOMH-
YECKOTO U TIOJINTHYECKOTO OBITHS, YTBEP)KIAIOTCS IIPaBa deIoBeKa, o0ecre-
YUBAETCS HACONIOTUICCKHIH TUTIOpaTu3M. B To e BpeMs CyTh Tmodamm3anun
COCTOUT B PE3KOM PACUIMPEHUU U YCIIOKHEHUU B3aMMOCBS3€H U B3aMMO3a-
BUCHMOCTEH MEX]Y JIIOAbMHU U TOCYAapCTBAMH, YTO BbIPAXKaeTCsl B MPOLIEC-
cax (hopMHEpOBaHUS ITTAHETAPHOTO HH(OOPMAITMOHHOTO IIPOCTPAHCTBA, MUPO-
BOTO PHIHKA KaITUTAJIOB, TOBAPOB U paboveli CHITBI, B UHTCPHAIIMOHAIH3AIHN
po0IeM TEXHOTEHHOTO BO3ICHCTBHS HA IPUPOTHYIO CPEIY, MEKITHIHUCCKUX
U MEKKOH(ECCHOHABHBIX KOHMIUKTOB U 0€30MIaCHOCTH.

Kaxk 65110 ot™Meueno B. I @enoToBoii, mogasisioliee O0IBIIHHCTBO Me-
TOJIOJIOTMYCCKUX TIOAXO0B K TCOPHH IIIO0AIH3AIMU CO3[aBalIOCh «II0 00-
pasiy 00BEKTHBHUCTCKOM HATYPaTUCTUIECKOM MPOrpaMMBl, I1eJTb KOTOPOH —
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YIAOKUTH MHOTOOOpa3re NCTOPUYECKUX MPEACTABICHUH B HICAIBHO THITH-
YECKHE, YETKO pa3/iesisieMble KOHCTPYKIUI» PACKPBHITHS CYIIHOCTHBIX 4epT
1 OCHOBAHMH «3alaJHOT0/He3aIaJHOTO MUPay, «TPaJUIHOHHOTO» U «COBpE-
MEHHOTO0» 00IIIEeCTBa B COOTBETCTBUH ¢ MeTofosiorneid M. Bebepa, Boaemss-
IIIEr0 YETHIPE TUIIA YEIOBEYECKOH JIeITEIbHOCTH: 11e1eCo00pa3HyIo, pamnmo-
HaJIbHY10, a(PEKTUBHYIO U TPaIUIINOHHYIO.

H03TOMy B YCJIIOBHUAX MPOUCXOAAIINX B COBPECMEHHOM MUPE MpoLeC-
COB r100aIM3aliKi U pEerHOHAIM3AIMHE U3yUYeHUE MPOOJIEM BO3JIEHCTBUS
JIAHHBIX MPOLIECCOB Ha TOCY/IaPCTBEHHO-TIPABOBYIO U O0IIIECTBEHHO-TTOJH-
TUYECKYIO XKH3Hb UMEET OTPOMHOE HE TOJIBKO TEOPETHUECKOE, HO M IIPaK-
THYECKoe 3HadeHue. He cioydaifHO B OT€YECTBEHHON M 3apyOeKHOU JIH-
Teparype 3TUM IpodiIeMaM B MOCIEAHNE NECATUICTUS YACNSICTCS MOBbI-
IICHHOE BHUMAaHHUE.

B coBpeMeHHOM rpa’kIaHCKOM OOIIIECTBE Ha TIEPBBIH ITaH BBIXOJST LICH-
HOCTb TBOPUYECTBA M MHUPOBO33PEHUYECKOTO JAUaIora. IT0 00YyCIIOBICHO TEM,
YTO COBPEMEHHOE TOCYIapCTBO OPUEHTHUPOBAHO HA MOAECPHMU3ALMUIO U MH-
HOBAIIMIO, OCHOBAHNEM KOTOPBIX SIBJISIETCSI TBOPYECTBO, OTHAKO OHHUMaHHE
TBOPUYECTBA, €T0 IEHHOCTH, HEOOXOMMOCTh U HalPaBICHHOCTh B Pa3HBIX
KyJIBTypax, COCTaBILSIFOIIMX POCCUHCKOE 0011ecTBO, pa3nuyHo. Takum oOpa-
30M, B POCCHUICKOM O0IIECTBE ¢ ero crenupuKoil HeOOXOIUM MUPOBO33PEH-
YEeCKUI JIMAJIOT, CIIOCOOHBIN CONMKATh U COIVIACOBBIBATH MO3UIMH HA YPOB-
HE I'PajkAaHCKOTO 00mIecTBa, 0€3 KOTOPOro COBPEMEHHOE KOHKYPEHTOCIIO-
COOHOE TOCYapCTBO HE MOXKET CYIIECTBOBATD.

B pesynbrare rodann3anuy Ha COBPEMEHHOM 3Talle Tpak1aHCcKoe 001Ie-
CTBO 00pasyeT Ty COIHAIBbHYIO Cpely OOMTaHUs JIOfEH, Iie IPOTeKaeT UX
oO1mecTBeHHAs )KU3HEeesITeNbHOCTh. Efo, TI0 CyTH, 3a/1aHbl paMKH HX 00pa-
32 KU3HHM, YePThI COIMAIBHOTO 001MKa. OCHOBHBIE (D)YHKIINHU I'PaskKIaHCKOTO
00111ecTBa 3aKIJIIOYAIOTCS B CIIETYIOLIEM.

1. Conmanu3zanys HHIUBHIOB. BKitouasch B rpaskiaHCKHe B3aUMOOTHO-
LIEHHS Yepe3 YaCTHBI HHTEPEC, JTFO/IN 00PETAIOT BO3MOXKHOCTH ISl CAMOBBI-
PaXXCHU U pa3BUTUA CBOUX HOTeHLII/Iﬁ B KQY€CTBE COLIMAJIbHBIX Cy6’beKTOB.

2. CamoopraHu3aiysi 1 CaMOyIpaBJICHUE B OOIIUPHON MO3aUYHOM CETH
YaCTHBIX HMHTEPECOB, JUISI KOTOPBIX BHEIIHEE (TOCYIapPCTBEHHOE) PEryIIUpO-
BaHME CO3/1acT JINILB OOIINE PAMKH YHOPSIOUYEHHUS.

3. WHTterpanus obmiecTBa 4epe3 CUCTEMY FOPU30HTAIIBHBIX CBSI3€H 1 Ka-
HaJIOB MH()OPMAIINH, CIIOKHBIIHNXCS BEKaMH ()OPM COLMATBHOM CONMAapHO-
CTH, UTO B KOHEYHOM CUeTe 00ECIIeUuMBACT LIETIOCTHOCTD OOIIECTBEHHOTO Op-
TaHU3Ma, HCTOPUYECKYIO IIPEEMCTBEHHOCTD €T0 Pa3BUTHSI.

4. Co3nanue 0a30BBIX ()OPM MEKIMYHOCTHON COJHMIAPHOCTH, OCHO-
BaHHOW Ha OOIIHOCTH MM ONM30CTH YAaCTHBIX MHTEPECOB, BHIPAOOTKA
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MEXaHH3MOB COTJIACOBAHUS PACXOJSIIUXCS HHTEPECOB U yPETyIupOBaHUs
KOH(IIMKTOB.

5. CrumynmupoBaHHE IIPABOTBOPYCCTBA BBIIBIDKCHAEM TPEOOBAHUIT FOPH-
JINYECKOTO 3aKPEIUICHUS TEX TPaXTaHCKUX M IOJIMTHYECKUX TIPaB U CBOOOI,
0CO3HAHKE HEOOXOAMMOCTH KOTOPBIX BHAYAJIE BEIPAOATHIBACTCS B JIOHE TPak-
JIAHCKOTO 00IIeCTBa.

BaxHBIM TPOSIBIICHHEM BJIMSIHHUS TpaHC(HOPMAIMOHHOTO Mpoiecca
Ha MpOIIECC CTAHOBJICHHS TPAXKAAHCKOTO OOILIECTBa CIEAyeT Ha3BaTh 0CO-
OyI0 pOJIb TOCYJapCTBa B JIUIIE €r0 BBICIIETO MOJMTHYECKOTO PYKOBOJCTBA
U BBICILIETO CJI0sI OIOpOKpaTui. B KOHEYHOM cyeTe OT UX MO3MIUH, KaK I10-
Ka3bIBaeT MPAKTUKA, B OTPOMHOM CTETIEHH 3aBHCAT Ka4eCTBO U MEPCICKTH-
BbI (POPMUPYIOIIErocs: IPayIaHCKOTO 001ecTBa. FIMEHHO rocy1apcTBOM CO3-
JIAFOTCSI IPABOBBIC M MHCTUTYIIMOHAIBHBIE IPEINOCHUIKH TPk IAHCKOTO 00-
IeCTBa, HO 0COOCHHO BEJIHMKA €r0 POJib B ATOM IIAHE UMEHHO B YCIIOBHUSIX
TpaHchopmar. MHOTOE OyIeT 3aBUCETh OT TOTOBHOCTH FOCYIapCTBa K KOH-
CTPYKTHBHOMY COTPYIHHUYECTBY C IPaXKTAHCKAM OOINECTBOM, K OKa3aHUIO
€My TTOJJICPIKKH.

Takum 00pa3om, rpaxaHcKoe 0OIIECTBO — 3TO COBOKYITHOCTh CaMO-
CTOATCJIbHBIX, HC3aBUCHUMBIX OT rocyaapcrba O6H_[eCTBeHHbIX OTHOUIEHUN
MHCTUTYTOB, OCHOBHOH 1I€JIbI0 KOTOPBIX SIBJISIETCS peaIn3alusi HHTEPECOB
KaK HHAWBUJI0B, TaK U KOJIJICKTHBOB. :’)TI/I HUHTEPECHI U HOTpe6HOCTI/I BbIpa-
JKAFOTCSL U OCYIIECTBIISIFOTCS Yepe3 TAKUEe HHCTUTYThI IPaxIaHCKOTO 001Ie-
CTBa, KaK CeMbsl, LIEPKOBb, CHCTEMa 00pa30BaHusl, Hay4HbIe U MPOdheccuo-
HaJbHbIC 00BEIMHEHUS, OPraHU3aIMH, ACCOIHAIMH, OCYIIECTBISIONINE
CBOIO JICSITEILHOCTh HA OCHOBE PealibHOro camoymnpasienus. CyIHOCTh
rPa)IaHCKOTO OOIIEeCTBA MPOSIBISIETCS] B pAMKaX PAa3JUYHBIX COIMATBHBIX
CWJI, OOIIECTBCHHBIX 00pa3oBaHmii. [JTaBHBIM JACHCTBYIOMUM CYOBEKTOM
TaKOTO OOIIECTBA SBISICTCS YSIIOBEK CO BCEH €ro CHCTEMO MoTpeOHOCTe!
1 MHTEPECOB.

0. B. BepGoBasi,
npogheccop kaghedpwl opucnpyoenyuu Aamamunckozo uauanra CII6IVII (Kazaxcman),
Q0KMOP 10OPUOUYECKUX HAVK

NPEANPUHUMATE/IbCKAS BEATENIbHOCTb B ACNEKTE MPAB YEJIOBEKA

1. MupoBbie TCHICHIINH B YKOHOMHYCCKOW W TTOJHTUYCCKOU cdepax
MMOKA3bIBAIOT BO3POCIICE BHIUMAHUE K MpaBaM YeJIOBCKA, BIIMSHUIO OM3HE-
ca Ha IMpaBa 4yeJOBEeKa M OTBETCTBEHHOCTHU KOMIIAHUHM 3a MX HapyIICHUE.
B coBpemeHHbI# eproj1 B Ka4eCTBE OIHON U3 OCHOBHBIX TEHICHIIUN pa3BH-
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THS TIPaB YeJIOBEKA YICHBIMH BBIICISACTCS «TCHICHIINS YBEIMUCHHS Pa3phl-
Ba MEXIIy TEOpHEH U MPaKTUKON peai3alid MpaB 9eJ0BeKa, MeXIy (op-
MaJIbHBIM ITPOBO3IJIAILICHUEM ITPAB YEIOBEKA B YCIOBHSX INIO0ATM3AIMHN U UX
peasbHBIM ocyliecTBIeHHeM». O003HaueHHas! TEHICHIUS ITPUOOpEeTaeT Ha-
pacTarolmuii XapakTep, YTO BBI3BIBAET OMACEHHs. DTO MOPOKIAET HEO0OXO-
JIUMOCTB «KOPPEKTHUPOBKI» HEKOTOPBIX MOJXOA0B K NpaBaM 4eJIoBeKa U Ie-
PCOCMBICIICHUA pAaa CIIOKUBIINXCA Hpe[lCTaBJ'IeHI/Iﬁ O HHUX. HpaBa YCJI0OBC-
Ka — 3TO IUIACT 00IIeYeoBeYecKoil KynbTyphl. CyleCTBEHHOW rapaHTHen
UX pealn3aly BBICTYIAET BBICOKUI yPOBEHD KYJIBTYPBI IIPAB 4eJI0BEKA, U3-
MEHSIOIMNI OTHOIIEHHUE K ITPABOBBIM MEXaHW3MaM HX 3aIl[UTHI.

B mocnennue ronsl HaOMIOMaeTCs CMEIIEHNEe aKIEHTOB C paccMOTpe-
HUS POPMATBEHO-IOPUINIECKUX B CTOPOHY COAEPIKATENBHBIX, CYITHOCTHBIX
ACIIEKTOB IIPaB YEJIOBEKa. ITO OOBACHICTCS TEM, UYTO B PEalbHOM KU3HU
IpaBa YeJOBeKa HE MOTYT CYIIECTBOBATH BHE COIMAIBHOTO COOOIIECTBa
Ha ONPEENICHHOM dTale €ro pa3BUTHs, IPU 3TOM OHU OKAa3bIBAIOT B3aHM-
HO€ Bo3jeicTBUE APYT Ha apyra. CyllecTBEHHO BIMSAET Ha IIpaBa 4eIoBe-
Ka U mporecc miodanu3anuy. KakoBbl ke MOCIeICTBUS 3TOTO BO3AEHCTBHSA?
OpaHo3HaYHOrO OTBETA HET. MccneaoBareny 0OTMEUaloT Kak MO3UTUBHBIE, TaK
1 HEIraTUBHBIC IIOCJICACTBUA. B Tom umncie TO, YTO «UAayllass YCKOPCHHbBI-
MH TEMIIaMHU rno6an1x13au1/m OKOHOMHUKH BO BCEMUPHOM MaCLHTa6e HC TOJIb-
KO KOHCEPBUPYET U YIITyOIsieT HepaBEeHCTBO MEXK/y CTpaHAMH U HAPOJIaMH,
HO ¥ yBEIMYMBACT Pa3pbIB BHYTPU CTPAHBI MEXTy OOTaTBIMU U OSIHBIMU,
MeXIy pabOTaIOUIMMHI 110 HalfMy ¥ JKMBYIIUMH Ha MPOICHTHI C KaluTala,
MEXy Pa3IHYHBIMU OOIIECTBEHHBIMH CIOSMH U JTaXKe MEXKIy OTIACIBHBI-
MU JTFOIBMI».

U3 cka3aHHOTO BBITEKACT, YTO MMEETCS HEOOXOMUMOCTh B KOPPEKTHBAX
HEKOTOPBIX MOAXOA0B K IIPaBaM 4eloBeKa. [ TaBHOH 3aaadell JOIKHO CTaTh
JlaJIbHEeIIee HAallOJIHEHNE PeabHbIM COAEPKaHNEM POBO3MIAIEHHBIX 3aKO0-
HOZATEIbCTBOM NpaB, co3aanue 3((HEeKTHBHOTO MEXaHU3Ma HX Pean3alliH.
B ocHoBy 3TOT0 NIpolIecca A0JKHA OBITh MOJIOKEHA KYJIBTypa IpaB 4eloBe-
Ka, 0a3upyrolasics Ha ujee uX YBaKEHUSI U COOTIOICHHS.

2. 3amuTa mpaB YeloBeKa SABISIETCS IEPBOOUEPEHON 3a1aueii rocynap-
ctBa. [IpaBa yenoBeka BBICTYIAIOT TAKXKE KIIFOUEBBIM BOIIPOCOM (DYHKIIMO-
HUpPOBaHMA OM3HECA KaK HOCHUTEINs SKOHOMHYECKOH BiIacTu. OCTaHOBUMCS
Ha OTAEITBHBIX BOMPOCAX IOPHANYECKON M COIHAIBHON OTBETCTBEHHOCTH
Om3Heca B acIieKkTe mpaB deoBeka. JIFo0oi BUI OTBETCTBEHHOCTH MPEAIPH-
HUMATETBCKUX CTPYKTYP WK (PU3NIECKUX JIUI] HACTYTIACT JIUIIb B CITydac Ha-
PYIICHUS UMH YCTAaHOBICHHBIX B OOIIECTBE OMPEICICHHBIX MPABOBBIX, MO-
PaNbHBIX U JIPYTHX HOPM, KOTOpPBIE TPEOYIOT OT Ha3BaHHBIX CyObEKTOB OTBET-
CTBEHHOT'0 MIOBEJICHHs B cOLMANIbHOM cpenie. FOpuandeckas OTBETCTBEHHOCTh
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HACcTyMaeT NP HapyIICHUH MPABOBBIX HOPM, COI[MAbHAs W MHAs OTBET-
CTBEHHOCTb — IIPW HApyIIEHUH HOPM MOpaJH, KOPIIOPATHBHBIX HOPM He-
opuadeckoro xapakrepa. OHON U3 0COOEHHOCTEH IOpUANIECKON OTBET-
CTBEHHOCTH OM3Heca SIBJISIETCSl OTPaHNYEHUE ee paMKaMH JICHCTBYIOIIEro
3aKOHO/IATENILCTBA ¥ ONPe/IeNIeHHBIME c(hepaMHM KHU3HHU 00IIecTBa M TOCyaap-
CTBa. AHaJIM3 KOPIIOPATHBHOTO M YTOJIOBHOTO 3aKOHO/IATEILCTBA ITOKA3BIBACT,
4qTo O6"beKTaMI/I, 3alUITa€MbIMH B YTOJIOBHOM IMOPAAKE OT HEIIPABOMEPHBIX
JeicTBUIA OM3HECa, SBISIIOTCS OKpY’Karomas cpena, 0e30IMacHOCTh MPOU3-
BOZICTBA M TIp. YTO KacaeTcst COlMaIbHON OTBETCTBEHHOCTH OM3HECA, TO OHA
ompenensercs B okymeHTax OOH kak Takoii cioco0 oCyImecTBICHHU Ipe-
MIPUHUMATEIIBCKOI IESITeIbHOCTH KOMITAaHUSIMH, KOTOPBIH «CIIOCOOCTBYET Po-
CTy 06J1aroCcOCTOSTHHS 00IIIECTBA U YIYUIICHHIO OKpY Katomen cpenshy. OmaHa-
KO 3aMETHUM, UTO TaKas «I00pOBOIBHOCTHY 3a4aCTyIO ObIBAET BBIHYKJCHHOM,
00yCIIOBIICHHOH JOJITOCPOYHBIMU HHTEpEecaMu Kopriopanuii. ConnaabHO-10-
JMTUYECKAst OTBETCTBEHHOCTD JIOJDKHA PACHIPOCTPAHSTHCS HE TOJIBKO HA TPY-
JIOBBIC OTHOILICHUS ¥ OXpaHy IpaB oTpeduTesnel nim Ha oOecrieueHne HHTe-
PECOB CITyKalnX KOpIopanuii ¥ nX akIMOHEepPOB, HO U Ha BCE JIPYTUE CIIOH
U cdepsl )KU3HU 00IIEeCTBA U TOCyIapcTBa. B nuTepaType Haluio oTpaxe-
HHUE MHCHHEC, UYTO «B IEPCIICKTHUBE C LICJIbIO YCUJICHU POJIM U 3HAYCHU 61/13-
Heca B ero «IPHPOIHOI» cpelie — B 00JacTH SKOHOMHKH (TIOCKOJIbKY peub
UJIET O PRIHOYHOM YKOHOMHKE), C OJJHON CTOPOHBI, @ C JPYTOM — C HENBIO TO-
BBILIEHUSI €r0 OTBETCTBEHHOCTH TIepel] 00IECTBOM IPECTABIAETCS BECbMa
11es1eco00pa3HBIM B MAKCUMAIbHON CTETNEHH MTPUOIHU3UTH, a B PAZC CIIydacB
1 COBMECTHTH COIMAIbHO-TIOJINTHIECKYIO OTBETCTBEHHOCTh OM3HECA C €TO
FOPUIMYECKON OTBETCTBEHHOCTBION.

[IporpeccuBHbIE KOMITAHUHU MPU3HAIOT CBOIO POJIb B OOECIIEICHUH CO-
OJIonIeHNs TMpaB YeloBeKa B IpeAeiax W 3a MpejesiaMu CBOCH JesiTelb-
HOCTH. /11 3TOTO OHM OINPENEIISIOT MPaBa YeloBeKa, Ha KOTOPbIE UMEIOT
BIIMSIHUE, NTPOCYNTHIBAIOT PUCKH UX HApYUICHUS! OT JEHCTBUN KOMIIAHHH,
pa3pabarbIBalOT BHYTPEHHIOIO MOJUTHKY 110 3aIIMTE MPaB YeJI0BeKa U COOT-
BCTCTBYIOIIME PEKOMCHAAIUN [JIA 3aMHTEPECCOBAHHBIX CTOPOH. Baxkabim co-
OniTHeM cTano onyonukoBanue B 2010 roay mepBoro B MUpe MEXIyHAPOI-
HOTO CTaHJAapTa Mo conuaigbHoN oTBeTcTBeHHOCTH ISO 26000. CTrangapt
POJEMOHCTPUPOBAI BAXKHOCTh KOPIOPATUBHOMN COLIMATBHOM OTBETCTBEH-
Hoctu komrannii (KCO) 3a cBoe BiausiHUE Ha 00mIecTBO. B cooTBeTCTBHM
CO CTAaHJAapTOM, «COLMAIbHAS OTBETCTBEHHOCTh — 3TO OTBETCTBEHHOCTh
oprarm3anuu (2.12) 3a Bo3melcTBHE €€ pelICHUH U AeITeIbHOCTH Ha 00-
IIECTBO M OKPYKAIOIIYIO cpeay (2.6) gepe3 mpo3padyHoe U STHYHOE ITOBEIe-
Hue (2.7), KOTOpoe COeHCTBYeT YyCTOHYNBOMY pa3BuUTHIO (2.23), BKIIIoUast
3/10pOBbE U 0JIArOCOCTOSIHUE OOIECTBA; YUUTHIBAET OXKUIAHUS 3aUHTEpE-
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COBaHHBIX cTOPOH (2.20); COOTBETCTBYET NPUMEHIEMOMY 3aKOHOIATENb-
CTBY ¥ COTJIACYeTCsI ¢ MEXYHapOJHBIMI HOpMaMy noseaenus (2.11); un-
TEIPUPOBAHO B JAEATEIBHOCTh Bcel opranm3zannu (2.12) n npumensercs
B €€ B3aMMOOTHOILIEHUSIX).

Kak BuaHO, CTaHAAPT BKIIIOYAET CEMb IPUHIIUIIOB COIMAIBHOM OTBET-
CTBEHHOCTH ¥ CEMb OCHOBHBIX TeM. [IpaBa yesoBeka — eJMHCTBEHHasI ce-
pa, mpejcTaBiIeHHAs U B MPUHIMIIAX, U B OCHOBHBIX TeMax. B ctannmapre
yKa3aHo, 4TO JIf00as OpraHu3anus AOJDKHA yBaXkaTh U NMPOJBUTATh MpaBa
YeJioBeKa, MPUHUMATh MEPbI IJIsl UX COOJIO/ICHNS U CIIEI0BATH BCEM MEXKTY-
HapOJHBIM HOpMaM IoBejeHus. KoprioparnBHas conuanbHas OTBETCTBEH-
HOCTh OM3HEca HE 3aMEHSEeT posin rocynapcrsa. Komnanusm cienyer co-
OroZaTh Bce MEKIYHAPOJHBIE HOPMBI TOBEICHHS HE TONBKO BHYTPH, HO U
B OTHOWICHUSX C MapTHepamMu. B HacTosIee BpeMsi MEHEIKEePhI CTalIN BH-
JIETh KOPITIOPaTHBHBIE TPENMYIIECTBA B COOTIONCHNH IPAB YeJIOBEKA, B TOM
4HClle: NOJOKHUTEIbHOE BIUSHUE HA PEMyTalUl0, HAJAXXUBAHUE OTHOILIE-
HUI C MECTHBIMH COOOILECTBAMHU, COOTBETCTBUE OXKHJIAHUSIM COTPYIHUKOB
u 1ip. Bmecte ¢ Tem nmeroTcs U onpeenenHbie 0apbepbl B OTHOLIEHUH OT-
BETCTBEHHOTO MMOBEJCHMs Ou3Heca U coOIoeHus TpaB yenoseka. K HuM
OTHOCSITCS: MaTepuallbHbIE 3aTPaThl, HEIOCTATOK PECYPCOB, OTCYTCTBHE 00-
YYEHHUs COTPYIHUKOB B YaCTH MMOHMMAaHMS IIpaB uejoBeka u aAp. [ unre-
I'palliy IpaB YesoBeKa B MPUHATHE OU3HEC-PEIICHNH TPeAIPUHUMATEIIM
CJIEIyeT BBICTYNATh MHUIMATOPAMH 3TUX BOIPOCOB, IPOBOAUTH KOPIIOPA-
THUBHYIO ITOJUTHKY T10 TIpaBaM 4Y€JIOBEKA U MPETBOPSTH €€ B ACATEIbHOCTD
KOMITaHUH, UMETh JO0CTYT K HHPOopMannuu 06 3P PeKTHUBHOCTH pabOTHI Y-
I'MX KOMIIAHWH B acIlieKTe COOIOCHNS MTPaB YeJI0BEKa, B TOM YHCIIE K He3a-
BHCUMOH MH(OPMAIMK HA TOCYJapCTBEHHOM ypoBHE. KoMIuIekcHBIH aHa-
JIU3 BIMSHUSI KOMIAHWK Ha MpaBa 4YesIOBEKa SIBISICTCS HACYIIHONH HEoOXo-
JIUMOCTBIO.

Takum o6pazom, nmonoxenus: Pykosomsiiux npuaimno OOH o npennpu-
HUMAaTEJIbCKOI ISSITETbHOCTH B aCIIeKTE MPaB YeIoBeKa TpeOyIOT BHEPEHHUS
B riporecc (POpMUPOBaHHS FOCYIAPCTBEHHOM MMOIUTUKY (TOCYapCTBEHHBIE
MIPOrpaMMBbl) U PeIIPUHIMATEILCKOM pakTUKK B Poccui.
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A. K. BuHorpapoga,
maeucmpanm 1 kypca ropuouueckozo ¢axynemema CII6I'VIT

BJINSIHUE ﬂPABpBOVI KYJIbTYPbl HA OXPAHY PE3YJIbTATOB
WHTENIEKTYANIbHOW AEATESIBHOCTU B UHOOPMALIMOHHYIO 3MOXY

ITon nH(MOPMAITMOHHON MTOX0M MOHUMAIOT OUEPETHYIO BEXY B HCTOPHH,
B KOTOPOH IJIaBEHCTBYIONIAs! POJIb OTBOAMTCS MH(OPMAINK, TPUYEM HH-
(hopmary, B MOAABISIONIEM OOJBIINHCTBE PACIPOCTPAHSIOMICHCS U Xpa-
HAMIEHCS pa3IMIHBIMHA IEKTPOHHBIME crIoco0aMu. COBpeMEeHHOE 00IIECTBO
CJIOXHO TIPE/ICTaBUTh 0€3 HOBHHOK ITOCIIECIHNX ACCATHICTHH, KOTOPBIC 3HA-
YUTEJIFHO M3MEHMIIN TIpoliece oOMeHa nH(opMaIei, B TOM 4ucie U B cde-
pe pe3yJbTaToOB MHTEIUICKTYaIbHOM AeATEIbHOCTH.

3TO, C OAHOI CTOPOHEI, MOJIOKUTEIBLHO BIUsET Ha obmecTBo. bosee
CBOOOJIHBIN TOCTYN K TBOPYECTBY, K UCKYCCTBY OJIarOTBOPHO BO3/ICHCTBY-
€T Ha Macchl, IPUOOILACT JIIO/IEH K KyJIbTYpe, BHyIIAET HEOOXOIUMOCTb CO-
XpaHEHUsI He TOJIbKO MaTepUalibHbIX, HO M JIyXOBHBIX IIeHHOCTEH. B nH(pop-
MaIMOHHOM OOIIECTBE A0JI FPAMOTHOTO HACEJICHHS IIAHETHI CYIECTBCHHO
BO3pOCIIa, @ TBOPYECTBOM MOTYT MO3BOJIUTE Ce0E 3aHUMATHCS BCe OOJIbIIee
KOJHUYECTBO JTIOJIEH.

OnHako y mporpecca ecTb M CyIIeCTBEHHbIE MUHYCHI, OIMH U3 HUX —
CJIOKHOCTB TIPEIOCTABICHUS MPABOBBIX TAPAHTHHN JIMIAM, 3aHUMAIOLIHMCS
TBOPYECKON ESITEILHOCTHIO. JIOCTYH K pe3yipraraM ux Tpyzaa cTai cBoOO-
Hee, COOTBETCTBEHHO TTOSIBUIIOCH OO0JIbIIIE BO3MOKHOCTEH X HE3aKOHHOTO HC-
11o1630BaHKs1. TakuM 00pa3oM, HOSIBUIIACh CBOEOOpa3Hasi HHIIIA HeJleraJIbHON
JIeSITEIIFHOCTH, HE TOJIBKO HapyIIaroIas paBa aBTOpOB, HO U HEPEIKO TIPH-
HOCSIIast TeM, KTO 3TOM AEATeNbHOCTBIO 3aHUMAETCs, TEHEBOM oxof. Tax
B 4€M JKE IPUYMHA CTOJIb TPEHEOPEKUTETHLHOTO OTHOILICHHUS K pe3yJibraramMm
MHTEJUICKTYalbHOU JesITebHOCTH?

OJHUM M3 OCHOBOIIOJIATAIOUIUX (aKTOPOB SIBISICTCS HU3KUH YPOBEHB
MPaBOBOH KyJBTYPbI, IPUBOISIINHA K OTCYTCTBHIO OCO3HAHUS BAXKHOCTH pe-
3yJIbTaTOB MHTEIUICKTYaIbHON e TEIbHOCTH.

Uro mozpazymMeBaeTcs oA TEPMUHOM «IIPaBOBasi KyJIbTYpa» B TaHHOM
KOHTEKCTEe?

[Ipusenem npumep. Kak yxe 6bu10 oT™MeueHO, 0OMeH nHpOpMannen
0COOEHHO YNPOCTHIICSI UMEHHO B 3JIEKTPOHHOM BHJIE, @ CAMOM pactpocTpa-
HEHHOM MH(OPMALIMOHHOH ceThIo siBisieTcs MnTepHet. Hanpumep, nosb30-
BaTellb, 3aHUMarONIHiics GoTorpaduell, BEIIOKHUI B CBOEM JIMYHOM Oj0re
WJIN Ha O0IIEeIOCTYITHOM CalTe OJIMH U3 CIIENaHHBIX UM CHUMKOB. [Ipyroi
M0JIb30BaTEI b, BO3MOXKHO, JIaxke 0€3 3JI0r0 YMbICIIA U )KEJIaHUs BBLIATH Uy-
JKOe MPOM3BENICHHE 3a CBOE, TaHHYIO (oTorpaduio BHIKIAABIBACT HA Y-
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TOM caiite 6e3 peBapuTeIbHOTO pa3peleHns aBTOPa, He YKa3bIBasi CChLI-
Ky Ha OpUTHHAJ. DTO HapylaeT Mpasa JIMIa, CO3AaBUICro JaHHYIO (OTO-
rpa¢wuto. [Ipy 5TOM HapymHTENb Ja’ke HE 0CO3HACT, YTO YIIEMWI MpaBa
aBTopa. Ho ara curyanus, noxanyi, HauMeHee olacHas, XOTs. U HeTIPHsIT-
Hasl JUIsl aBTOpA.

T'opasno xyxe, Korna 4yxue Ipou3BeJeHNs MyOIuKyIoTcs Ha o0mmeno-
CTYIHBIX HCTOUYHHMKAX C 3aBEIOMOH 1I€JIbI0 PaCIPOCTPAHUTh UX OECIUIaTHO,
XOT4 IIpaBa Ha NOJOOHOE PaCIPOCTPAHCHHUE Y 3IOYMBIIIICHHUKA HET.

Henb3s ckas3arb, 4TO KOJIMYECTBO YTrOJOBHBIX MPECTYIUICHUN WINA aMU-
HHUCTPAaTHBHBIX IIPAaBOHAPYIICHUII B Hallell cTpaHe MaJlo, HO HapyLICHHs
B 00JIaCTH OXpaHBI PE3yJbTATOB HHTEIUIEKTYaIbHON NEeATeIBbHOCTH COBEp-
HIAIOTCS ¢ MOKUPYIOoLel HeOpexHocThI0. CKopee Bcero npruyuHa dToro —
OTCYTCTBHE OCO3HaHMS (paKTa BAYKHOCTH M LIEHHOCTH 3THX Pe3ybTaToB. [1pu-
3HaBasl IICHHOCTbh, HAIIPUMEP, YeJIOBEYECKOH KHU3HH MM 9y)KUX TCHEKHBIX
CPEJICTB ¥ TEM CaMbIM BO3ICPKUBASICH OT MOKYIIICHUS Ha HAX, CPEAHECTATH-
CTHYECKHH TPaXXJIaHWH TEM HE MEHEee HEe IOHUMAET BaKHOCTH COOIIIONICHHUS
MHTEIJIEKTYJIbHBIX ITpaB. Yale Bcero He MOHMUMAET TOJIBKO JI0 TOTO MOMEH-
Ta, KOTJIa OKa3bIBAIOTCSI HAPYIICHBI €r0 COOCTBEHHBIC MHTEIJICKTYaIbHbIC
paBa, HO C OAO0OHON CUTyaluel CpeHeCTaTHCTUYECKUM YeTI0BEK CTAJIKU-
BAaeTCs HEYacTo.

OpHaKo HellerajJbHOE PacIPOCTPAHEHHE PE3YIbTaTOB HHTEIUICKTYaIbHOI
JeATeIbHOCTH — AaJIeKO He eANHCTBEHHOE IPaBOHApyLIeHHE B 00JIacTH aB-
TOPCKOTO M CMEXHBIX TpaB. He cTonuT 3a0BIBaTh TAKKe M MPO IIaruar, He-
BBIIUIATY ACHEKHOTO BO3HATPAXKICHUS aBTOPY, HE3aKOHHOE paclpoCcTpaHe-
HHE KOIMI NPOM3BEACHUII 1 MHOTHE JpYyTue NpaBOHAPYLICHHS, COBEpIIae-
Mble Ha PeryisipHOi OCHOBE.

U Ha coBepIeHNEe JaHHBIX PABOHAPYIICHNI HE MOXKET HE BIHATH ypO-
BEHb MIPABOBOU KYJIBTYPBI.

[IpaBoBast KynbTypa — 3TO OZHA M3 MHOTOYHCIIEHHBIX COCTaBIISIOIINX
KYJBTYPBI B LIEJIOM, TO €CTh C(epbl TyXOBHBIX, MOPAIbHBIX, HDABCTBEH-
HBIX I[eHHOCcTelH. OCOOCHHOCTh UMEHHO MPABOBOM KYJIBTYPBI 3aKIIFOYACT-
Cs B TOM, YTO AYXOBHBIC, MOpPaJIbHbIC U HPABCTBEHHLIC ICHHOCTU OLICHUBA-
IOTCsA C TOUYKH 3pCHUA ITpaBa, ONPEACICHHBIX ITPABOBBIX YCTAHOBOK B BUIC
HOPM | yOeKICHUIA.

BakHOCTB pe3yabTaToOB HHTEIUICKTYaIbHOM AESTEIBHOCTH JaXKe C TOU-
KM 3peHHs OOBIICHHOI KyIbTyphl OBIBACT JaJeko HE BCETAa OYCBHJIHA,
9TOH BaKHOCTHIO HEPEIIKO BOBCE MPEHEOPEraloT. A eClId TOBOPHUTH O BaK-
HOCTH C TOYKH 3PEHHS IPABOBOM KYJBTYpHI, TO 31€Ch B LEJIOM Yy JIIOACH,
HE UMEIOMINX IOPUINYECKOro 00pa3oBaHus U HE 3aHUMAIOIINXCS ACSTENb-
HOCTBI0, KAKMM-JTH00 00pa3oM CBS3aHHOM C FOPUCIIPYACHIUEH, OTCYTCTBYET
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MTOHNMAaHNE BaYKHOCTH TeX MPaB, KOTOPBIE MTPEA0CTABIISIOTCS aBTOpaM Ipo-
W3BEJICHNH 3aKOHOM, a TaK)kKe IEJOro CIEeKTpa rapaHTHi, KOTOPBIMH 00e-
CIICYMBACTCS 3alUTA PE3YJIbTaTOB HHTEIICKTYyaJIbHOI AesTenbHoCTH. [Ipn-
YHHOI 3TOTr0, I0 MOEMY MHEHHUIO, SIBJISIETCSI HOBU3HA C(epbl MHTEIUIEKTY-
aJIbHON COOCTBEHHOCTH OTHOCHUTENIFHO MHBIX OTpaciel mpasa. be3yciosHo,
B CPaBHEHHH, HAIIPUMED, C YTOJIOBHBIM IIPABOM aBTOPCKOE PABO — JTO OT-
paciib OueHb MOJIOJIAs, aKTHBHO Pa3BUBAIOIIAsICS TOJILKO HaunHast ¢ X X Be-
ka. bornee toro, Poccuiickas @enepanus B 3Toil 061aCTH CYIIECTBEHHO OT-
CTaeT OT APYTUX CTPaH B CBA3M ¢ TeM, 4To B nepuoxg CCCP aBTopsI mpous-
BE/ICHUH OBIIH CyIECTBEHHO OIPaHMUYCHBI B CBOMX IpaBax. JIniib HeJaBHO
(8 1990-x rr.) Poccus crana BEIXOOUTH HA ONWH YPOBEHb C MEXIyHApPOII-
HBIM 3aKOHOJIATEIIECTBOM.

WHbIMH crioBaMH, HA YKOPEHEHNE MIPABOBON KYJIBTYPBI B HHBIX OTPacisix
IIpaBa BPEMEHHU OBLIO ropasno OoJblle, 4eM Ha TO, YTOOBI TOT JKe Iporiece
npou3somien B chepe 0XpaHbl Pe3ysIbTaTOB HHTEIUIEKTYaIbHON ACSTEIbHOCTH.

Kakune mMepbl HEOOXOMMO MTPUHSTE, YTOOBI HCIIPABUTH 3Ty CUTYAIHIO?

[ToBpIIeHHE YPOBHS IPaBOBOW KYJIBTYPBI IPOMCXOJNUT Yepe3 MPaBoBOE
BOCIIUTaHNE HACENICHHUsI, TO €CTh TPeOyeTcst 00bsICHEHNE BXKHOCTH COOIIIO-
JACHUA aBTOPCKUX U CMCIKHBIX IIpaB, BHYIICHUC ICHHOCTU PE3YJIbTATOB UH-
TEJUIEKTYaIbHOW JIEITENIbHOCTH KaK 0COOBIX 00BEKTOB IPakJaHCKOTO Ipa-
Ba. Kpome Toro, He0O0X0MuMO GOPOTHCS ¢ MPABOBOW MACCUBHOCTHIO B BO-
npocax 3amuThl. boiee spdexTrBHas cyneOHast 3aluTa aBTOPCKUX IIPaB,
0e3yCII0BHO, TIPUBJICYET BHUMAaHNE 00ImecTBeHHOCTH. OHAKO, KaK H3BECT-
HO, 3aIIUTa PE3YIbTAaTOB HHTEIIEKTYaIbHON AEATEIbHOCTH — IPOILECC TPY-
JIOEMKHH, CIIOYKHBIH, TPEOYIOMINX 0COOBIX TO3HAHUH B CTIEHU(UIECKUAX CPe-
pax (JiuTeparypa, My3bIka, KHHeMarorpad u z1p.). B cBsi3u ¢ 3TuM monoOHbIe
Jena Hen30eKHO 3aTsTUBAIOTCs, B UTOT€ MEXaHW3M 3allUThl IIpaB padoTa-
€T MEJUIEHHO.

[Ipeononenne HEOPEKHOTO OTHOMICHHUS K PE3yJIbTaTaM HHTEIUICKTYalIb-
HOM JIeSITeIbHOCTH U MTOBBIILICHNUS PABOBOH KyJIBTYpBI — JIOJITHH TpoIiecc,
OJITHAKO HE€ IIbITAThCs HpOﬁTH OTOT NIYTh UCKIIOYHUTEIILHO U3-3a €0 CJI0KHO-
CTH OBLIO OBI IIarOM Ha3a/1 B IPABOBOM Pa3BUTHHU OOLIECTBA.
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0. H. I'pomoga,
3asedyrowas kageopoii ompaciei npasa CI16I'VII,
Kanouoam ropuouyecKux Hayx, 0oyexm

NPABOBASI COCTAB/ISIIOLLIASI COAEP)XAHUS
NPO®ECCUOHAJIbHON NOArOTOBKW CMELIMAZIUCTOB
ANng HOBOU 3KOHOMUKHU

CoBpeMEeHHBIH MepHOJl POCCHICKOTO OOMIECTBEHHOTO PAa3BUTHUS OTIHYA-
€TCsl TEM, YTO MOJCPHH3AINS BBICIICTO MPO(ECCHOHAIEHOTO 00pa30BaHUS
B HallIEH CTpaHe OCYIIECTBISIETCS MOCPEICTBOM aKTUBHOTO MHHOBAITMOHHOTO
pa3BUTHA, AJANTUPYACH ITPU STOM K YCIIOBUAM IMOJMKYJIBTYPHOCTH U ITOJIMIIA-
pagurmansHOCTH. [TpH 5TOM Io6anu3ais COBpeMEHHOTO COIIMYMa U 9KOHO-
MUYECKOE Pa3BUTHE CTPAHBI AKTUBHO CIIOCOOCTBYIOT YKa3aHHOMY MIPOIIECCY.
[TonoOHbIE TTyOOKHE H3MEHEHHSI TUKTYIOT HE0OX0IUMOCTh MTPOBEIEHUS Ce-
PBE3HBIX pedopM BEICIIETO POPECCHOHATHFHOTO 00pa30BaHMs, HAIPABICH-
HBIX Ha CO3[aHUE YCIOBHUH, CIIOCOOCTBYIONTNX OBICTPOM aJalTaIliH BBITYCK-
HUKOB BY30B K COBPEMEHHBIM TPeOOBaHUSAM aKTUBHO MEHSIOMICHCS TeHCTBH-
TEIBHOCTH U TPHUCIIOCOOICHIIO CUCTEMBI MTPO(ECCHOHANEHON TOATOTOBKH
K HY)KIaM PBIHOYHOW YKOHOMHKH.

CoBpeMeHHBIH IepUOJT JKUZHEIEATSIFHOCTH 00IIECTBA XapaKTePU3YETCs
pa3BUTHEM KOHOMUYECKOTO COTPYIHUYECTBA, YBEIMUEHUEM ITOTOKOB JBU-
JKEHHsI TOBApOB, KalUTAJIOB, YCIyr. [Ipu 3TOM ero sKoHOMHUYecKasi COCTaB-
JIOIIAsl B YCIIOBUSIX IIO0ANM3AlMU CBsI3aHA ¢ POCTOM 00bEMa TOPIOBJIH,
AKTUBHBIM BJIIOKCHHEM WHBCCTHIIUH, THOCpaIH3aueii U Aeperyisuucii me-
PEIBIDKEHHUS KanuTana, JUBepCUpHUKaIell ppIHKOB TEXHOJIOTHH 1 (hHUHAH-
COB, BO3pacTaHUEM POJH MH()OPMAIOHHO-KOMMYHHUKAIIMOHHBIX TEXHOJIO-
THA, BIUSHAEM TPAHCHAIIMOHAIBHBIX KOPIIOPAIINil HAa MUPOBBIC SKOHOMUYE-
CKHeE TIPOIIECCHI U, KOHEYHO, 000CTPEHHEM KOHKYPECHIINH.

B nmonrocpovHoil mepcrieKTHBHON MTporpaMMe Pa3BUTHSA CHCTEMEI 00pa-
3oBanuA «Poccuiickoe oopazoBanne—2020: Momenb 00pa3oBaHUS ISl HHHO-
BallMOHHOHN SKOHOMUKI» 0003HAUCHBI ITyTH €€ Peai3aIliil ITOCPEICTBOM
MOBBIIICHHUST KOHKYPCHTHOTO MPEUMYIIECTBA POCCHUCKOW CUCTEMBI 00pa-
30BaHMS [IPU YCIOBUU €€ OTKPBITOCTH MIO0ATEHOMY PBIHKY 3HAHUH, TEXHO-
JIOTHH M TAJTAHTOB U CO3JAHMS YCIIOBHI JUIsl IPUBJICYCHUS B 00pa30BaTeiib-
HYI0 IIPAKTUKY COBPEMEHHBIX 3HaHUH, TEXHOJIOTUH U JIyYIIUX CIIELUAIIACTOB.

B ¢Bs3u ¢ 3THM JOCTAaTOYHO aKTyaJIbHBIMU ABJIAIOTCA IIEPCIICKTUBBI BBIC-
11ero 00pa3o0BaHus 1O MMOJTOTOBKE CIICIIHAIMCTOR ISl SKOHOMHUCCKOH ce-
PBI, SBISIOIIEHCS JOCTATOYHO ys3BUMOM. CormacHo opHUIIMaIbHOW CTaTH-
CTHKE, B TIOCTICTHIE TO/IBI HAOIIONACTCS CHIDKCHHE KOMMYEeCTBA PECTyILIe-
HUH, COBepIIEHHBIX B cpepe IKOHOMUIECKOU fesiTenbHoCcTr. OTHAKO TaHHOe
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00CTOSITENILCTBO HE CBHUIETEILCTBYET O JIOCTI)KEHUH CTAOMIBHOCTH B 3TOM
HarpasiIeHUH. DTO MOATBEP)KAACTCS OLCHKON IOKa3aTeIel SKOHOMHYECKON
npecTynHocTH, caenannoi B. B. JIyneeBbIM: oH yka3al, 94To eciu Obl yja-
JIOCh 3aPErUCTPUPOBATH XOTS ObI YETBEPTh PEabHON IKOHOMUYECKOI TIpe-
CTYITHOCTH, TO OHa MOTJIa OBl MHOTOKPATHO IPEBBICUTD YHCIIO CAMBIX PacIpo-
CTPaHEHHBIX TPAJUIIMOHHBIX KPaXK, KOTOpbIE cocTaBIsitoT Oosee 50 % Bcex
3apEruCTPUPOBAHHBIX MPOTUBOIPABHBIX AesTHUNA. CXeMbI TaKUX MPECTYIIIe-
HUH TIOCTOSIHHO COBEPILEHCTBYIOTCS, BEISIBISITH X BCE CIIOXKHEE, a yIiepo
OT HMX CTaHOBUTCS Bce cyuiecTBeHHee. Bmecte ¢ tem [Ipesnnent Pocceuii-
ckoit @exepannu B. B. Ilytun 3 nexabps 2015 roga B cBoeM oOparieHun
K uwieHaM DenepasbHOr0 COOpaHUsl OTMETHII, YTO B CTPAHE €KETOJHO BO3-
Oyxxmarorcs 200 ThIC. 1€ IKOHOMHUYECKOH HANpaBICHHOCTH, a Ha PacCMO-
TpEHHE CyJa MOCTYIAT TOJIBKO 15 % yroNIOBHBIX JIe) OT X OOIIETO KOJIH-
yectBa. OTCIONa CleayeT, 4To B OONBIIEH CTENeHN MpecTyIieHns B chepe
9KOHOMHUYECKOH JEATEILHOCTH HOCAT JIATEHTHBIH XapakTep W HE YUHUTHIBA-
FOTCSI KOMITETEHTHBIMU OpraHaMH.

Yrpo3a SKOHOMHKE TIO-IIPEKHEMY OCTAETCsl pealbHON U TpedyeT nei-
CTBEHHBIX METOJIOB, B CBSI3M C YeM B IIpoliecce 00y4eHHUs! B By3€ CTYICH-
ThI JOJDKHBI IOJYyYaTh HABBIKH, MMO3BOJIAIOIINE OIr'paJuTh CBOKO OpraHusa-
U0 OT IPOTUBOIIPABHBIX MOCATATCIILCTB MMYTEM UX MPECAYITPECIKIACHUA. Peusn
HICT O TEX ACAHUAX, KOTOPLIC yFOJ’[OBHBIﬁ 3aKOH OTHOCHUT K NPECTYIJICHU-
AM B chepe SJKOHOMHUIECKOH esTeIbHOCTH. BHepenne B mpodeccruoHab-
HYIO MOATOTOBKY CIICIIHAIMCTOB sl SKOHOMHYIECKON cephl OI0Ka 3HaHUH
110 BUKTUMOJIOTHHU MO3BOJIUT OyAyIIUM 3KOHOMHCTaM, IOPUCTaM, KOH(IHK-
TOJIOTaM, MEHEDKEPaM M APYTUM, TO €CTh BCEM CIIEIIHAINCTAM 3KOHOMHYE-
CKOH cepsl, OTpanTh OT MPOTUBOIIPABHBIX JESHUH CBOH y4acTOK mpodec-
CHOHAJIBHOW JICATENILHOCTH, TaK KaK TPeOOBaHMUS K COBPEMEHHOMY 00pa3o-
BaHMIO OCHOBAHbI HE CTOJILKO Ha HAJIMYMH ONPE/ICIICHHOW CHCTEMBbI 3HAHUMH,
CKOJIBKO Ha TOTOBHOCTH CIIEIMAINCTA PeIaTh NpoecCHOHaIbHBIE 3a1a4uu.

Co00TBETCTBEHHO BO3HUKAET BOIIPOC: HACKOJIBKO MEPCIIEKTHBHO MPaBOBOE
HarpasJIeHHe Pa3BUTHs TPO(ECCHOHANBHOM MMOJrOTOBKH CIIELINAIIUCTa KO-
Homu4eckoro npoduis B By3e? H. B. Kpaciok ormedaert, uTo coBpeMeHHOE
0OILIECTBO MpPEIoaraeT HOBY0 COBOKYITHOCTh IIEHHOCTEH, OCHOBOI KOTO-
poii siBisieTcst 00Iasi KOMIIETEHTHOCTD CIIELUAIIICTA, BKIIIOUAIONIast IPaBo-
BYIO KOMIIETEHTHOCTb. YUCHBIH OTMEYAET, YTO MPaBOBasi KOMIETEHTHOCTD
CTIEIUATINCTA «TIO/IPAa3yMEBACT 3HAHHE 1 BBITIOIHEHNE UM COLMATBHBIX HOPM
Y IPaBMJI ITOBEICHNS, KOTOPBIE YCTAHABINBAIOTCS MM CAHKIIMOHUPYIOTCS T0-
CYJapCTBOM COTJIACHO €TO TTOJTHOMOYHSIM, ITPaBaM U 00SI3aHHOCTSIM.

Taknum o6paszom, (hopMHUpOBaHUE TPABOBOI KOMIETEHTHOCTH B YCJIOBH-
SIX COBPEMEHHOW SKOHOMHMKH SIBJISIETCS 00s13aTEIBHBIM JUIs TPO(eCCHOHAIIb-
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HOM MOJATOTOBKH CIEIUAINCTA T'YMaHUTAPHOTO PO(WUIIs, U HE TOJIBKO B €
TPAIUIUOHHOM NOHUMAHHUH. J[OCTATOUHO Ba)KHBIM KOMIIOHEHTOM €€ COJIep-
YKaHWSI SBIISIOTCS] IICHHOCTHBIC ¥ MOTHBAIMOHHBIC COCTABIISIONINE COBpPE-
MEHHOTO IOHMMaHWUsI MpaBa U 00yYCHUE ITUM acIlIEKTaM ITOCPEACTBOM JIHC-
LIUIUTHH TPO(eCCHOHAIBHOM MOATOTOBKU, HEOOXOMUMBIX JIUISL TTOTYUYCHUS
3HAHUI OTPeICIICHHON TPO(PECCUOHATBHOMN chephl.

0. H. feHucosa,
Odoyenm xageopwvr ompacneii npasa CII6I'VIT

HEBO3MOXXHO LIEJIMKOM NOCBATUTb CEBS AAENY,
HE BMUTAB U3HAYAJIbHbIU AYX MPOMECCUN

OO0IIEN3BECTHO, YTO PUMCKOE MPABO OMPEACINIO KaK MPUHITUIIBI, TaK
nu CTpOFI/Ie npaBHna OpFaHI/ISaI_II/II/I U OCATCIBbHOCTU HOTapI/IaTa, 3I10Xa XKE
CpeHEBEKOBDS MPOOIDKIIIA 3Ty TPATHUIINIO, KOTOPasi C TCUCHHUEM BPEMEHHU
n3 Uranuu pacnpocTpanuiach 1o Bceir EBpore. [T1aBHBIM B 3TOM JICOHTO-
JIOTHYECKOM Koziekce ObITo obecnedeHne BEICOKOTO KauecTBa paboThl HOTa-
PHUYCOB U OTpeIeNieHne UX craryca. UTto kacaeTcs MOHWMaHUS POJIH M 3HA-
YeHHs MHCTUTYTa HOTapHaTa B COBPEMEHHOM OOIIECTBE, TO B OOJBITHHCTBE
CITy4aeB HOTapUyC BOCIIPHHAMACTCS KaK TIOJIHOMOYHOE JIOJDKHOCTHOE JIUIIO
«C TIEYaThIO», @ HOTapHallbHAs ICATCIFHOCTh — KaK CYry0O FOPHIIMKO-TEX-
HUYECKas, HC UMeromas Try0okoro coaepxkanus. OMHAKO HA COBPEMEHHOM
JTare YJKOHOMHYECCKOTO Pa3BUTHUs O0OIIECTBA Pa3BUTHE HOTAPHATA, B TOM YKC-
JIC ¥ OTCYECTBEHHOTO, BO3MOXKHO (M HEOOXOIMMO) B Pa3JIUUHBIX HAIIPABJICHU-
SAX: 3aKOHOAATCIILCTBO, HpaBOHpI/IMeHI/ITeHbHaﬂ HpaKTI/IKa u TOMy HOI[O6HO€,
HO ITTaBHBIM M3 HUX, HA HAIII B3I, ABISACTCA pa3BI/ITI/Ie HOTapI/IaJ'[BHOFO Hpa-
Ba, CO3JJaHKC MTOJTHOIICHHOM TOKTPUHBI HOTapuara. [Ipeacrasisercs, 4To 3To
MTO3BOJIUT U3MEHUTH MPEAICTABICHUE O HOTapHuaTe, 000CHOBATh, YTO UHCTH-
TyT HOTapHara JeHCTBUTENFHO 00eCIIeunBaeT MPaBOBYI0 OCHOBY T'pakIaH-
cKoro 000poTa, B TOM YHCIie U B Poccum, 1 9TO HOTapHuaT HE SBISCTCS TONb-
KO CyTy00 IOPHINKO-TEXHUIECKOH CIIeIIHAIEHOCTEIO, a IIPEICTABISET COO0H
WHCTHTYT, IMCIOIIHIA OoJiee TTy0OKoe 3HAUCHHE.

LuBHIIHCTHI BCEX CTPaH CBS3BIBAIOT CTAHOBJICHUC U PAa3BUTHC HOTapHUa-
Ta C MOSBICHUEM YaCTHOH COOCTBEHHOCTU U HEOOXOIUMOCTBIO €€ 3aIlUThL.
BO3HUKHOBEHHE ITOTO HHCTUTYTA CBSI3BIBAIOT U C HCOOXOUMOCTBIO JIOKa3a-
TEJIBCTB, OOBSCHSIS 3TO TEM, UTO Ha CMCHY JIOKa3aTeIbCTBY YCTHOMY HPHUIILIO
J0Ka3aTrCJIbCTBO IMMUCbMCHHOC, U TCM CaMBbIM BBIJICIIAA ITHCbMCHHOCTD KakK
OJIMH 13 OCHOBHBIX (DAKTOPOB MOSIBJICHUS] HHCTUTYTa HOTapuaTa. be3yciosHo,
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9BOJIOLUS HOTApHaTa TECHO CBA3aHA U C MOPAIbHBIM HAYAJIOM, O YEM CBH-
JIETEIbCTBYET UCTOPHS €r0 CTAHOBJICHUS W pa3BuTHsi B Erunre — ompHoM
W3 JIPEeBHEHINNX TOCYAAPCTB, TE /ISl COBEPIICHHS TOCYIapCTBEHHBIX JICH-
CTBHH HEOOXOMMO OBUIO X MHCHbMEHHOE «3aKpPEIUICHUE» M, YTO XapaKTep-
HO, HE CTOJIBKO ISl TIOTOMKOB, CKOJIBKO JJISl PEITMTHO3HBIX 00psioB. U cero-
JIHSI CBOEOOpa3ue B3aMMOICHCTBUS IIpaBa U MOPAJIH CO BCEH SIPKOCTBIO MPO-
ABJISICTCA B TAKOM IMTPABOOXPAHUTECIIBHOM UHCTUTYTE, KaK HOTapuar.

Yro kacaercsi MecTa HOTapHaTa B MEXaHU3Me peallu3alii YacTHOTO TIpa-
Ba, TO OHO (IO MHEHHIO OOJIBIIIMHCTBA MPABOBEIOB) OMPEACISAETCS MPEXKIS
BCETO (pyHKIMEH ONTHMMU3AIMU 3TOT0 MEXAHU3MA, a TaKkkKe (PYHKIHEH ero
CHJIOBOM TIOJJIEPKKH M 3a/lauell ero BOCCTAHOBIICHUS, TO €CTh, KaK IPaBH-
70, U3 BCeX (POPM IPaABOBOTO PETYIMPOBAHHS HOTApHAIBHO PEIEBAaHTHON
MIPEACTABISIETCS pea3anys MPABOBBIX HOPM ITyTeM COOJOJICHUS, UCTIONb-
30BaHMs, UCTIOJIHEHNSI M TIPUMEHEHHs. TakuM o0pa3oMm, B CTPYKType IIpa-
BOIIPHMEHHUTEIIFHOIO MEXaHU3Ma HOTApHaTy OTBEJICHO MECTO 3BEHa, KOTO-
poe mpeaHa3HaYeHo /sl MyOINYHOTO YAOCTOBEPEHUS IOPUANIECKH 3HAYH-
MBIX (haKTOB M 00ECIIEUEeHHsI COJICHCTBHS apecaraM YaCTHOIIPABOBBIX HOPM
B OCYILECTBJICHUH MX TPEIIHCAHNUH, a B CITy4asX, MPeAyCMOTPEHHBIX JeH-
CTBYIOLMM 3aKOHOJIATEIbCTBOM, Ha HOTapHaT BO3jaraercst U takas (QyHK-
1IUs1, KaK BIACTHBIA KOHTPOJIb JESTEIBHOCTH CYObEKTOB TpaKIaHCKO-TIpa-
BOBBIX OTHOIICHUH.

W3ydas MHCTUTYT HOTapHaTa Kak GyHIaMEHTAIbHOE U JpeBHEeHIIee mpa-
BOBOE SIBJIEHHE, HEOOXOJMMO, K COXKAJIEHHIO, OTMETHTh, YTO B OCHOBHOM
WCCIICIOBAHUSI YUCHBIX-IIMBIIIMCTOB, KaK OTEUECTBEHHBIX, TAK U 3apy0exk-
HBIX, TIOCBSILEHBI ITPUPOJIE TPABOBOTO CTATyCca HOTapuara, MecTy HoTapHa-
Ta B MEXaHU3ME ITPABOBOTO PETYINPOBAHNUS M IPABOIIPUMEHEHHUS, YCIOBH-
SIM U TIOPSIAKY COBEPIICHUS OT/ICJIBHBIX BUOB HOTapHAIBHBIX JCHCTBU,
POJIM TMpaBHJI COBEPLICHUSI HOTAPHAIBHBIX JACUCTBUH B peaju3aluyl Mojo-
YKEHUH HOPM MaTepHaIbHOTO ITpaBa U aAp. To ecTh NHCTUTYT HOTapHara Io-
BEpraercs, Kak MpaBuiio, TOJIBKO MO3MTUBUCTCKOMY HOPMAaTHBHO-JIOTHYE-
CKOMY OCMBICJICHHIO, J1a U TO B (hopMe IOPHINUECKUX KOMMEHTApUEB, XOTS
JaBHO OYCBUJIHO, YTO I[aHHI)Iﬁ HUHCTUTYT KpaﬁHe HY>XOa€TCA B CIICHAJIb-
HOM (pUIT0CO(CKOM U KYITBTYpPOJIOTHYECKOM OcMbIcieHnu. CrpaBeiuBo-
CTH pajil OTMETUM, YTO MOCKOJIBKY CYIIECTBYET HOTAPHAT, TO CYIECTBYET
1 €ro mpakTuueckas prrocodckas HHTEPIPETanns, KOTopas HHTErpupoBa-
Ha B 00 KOHTEKCT (HMIocopuu MpaBa, IMIUTHIAPOBAHA B UACOIOTHYC-
CKHE CEHTEHINN 1 (hOpMaIIbHbBIEC CHIUIOTU3MBI IPABOBBIX JOKTPUH. OHAKO
B HACTOsIIIee BPeMs KpaiiHe HeoOXonMa IieJieHaIpaBiIeHHast priocodcekas
pa3paboTKa JaHHOTO MTPABOBOTO SIBJIEHUS. Pa3BuBaThes e Guiaocodus HO-
Tapuara MOXKET B Pa3HbIX (popmax, HadMHAas!, HAIPUMEp, OT METOI0JIOTHYe-
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CKuX J10 MeTadopudecKux. BaxxHO HHOE, 3TO AOIKHBI ObITh PA0OTHI B KOTO-
PBIX OYIYT U3IOKEHBI PA3MBIIUICHUS WK JKEe UICOTOTnIecKre MeTadopsl
0 CMEICIIC CYIIIECTBOBAHHS CaMOTO HOTapHaTa, ero MHCCHU, MECTE M 3HaYe-
HUU HOTapHaTa B IIpaBe, HCTOPUH Pa3BUTHUs OOMICCTBA U €T0 KYJIBTYPHI U JP.
U mockonbKy HHCTHTYT HOTapHaTa, HECOMHEHHO, SIBIISICTCS] OTHUM M3 KITIO-
YEBBIX [TPABOBBIX HHCTUTYTOB, KOTOPBIC CTOST HA 3aIIUTE MPAB U 3aKOHHBIX
HHTEPECOB CYOBEKTOB I'PasKJAHCKO-ITPABOBBIX OTHOIICHHUH, OH 3aCITyKHBACT
BHUMAaHUI HE TOJIBKO IIUBIJIUCTOB, HO ¥ (HIIOCO(OB, KyIBTYPOJIOrOB, a TaK-
JKE BCEX TEX, KOMY MHTEPECEH MHCTHUTYT HOTApHara, MOMyCKask HE TOJIBKO
JIUCKYPCUBHBII, HO M CTPYKTYPHO-CUMBOJIMYECKUN MM XY/I0XKECTBEHHBIM
cTiiib unocoderBoBanus. [IpeacraBiseTcs, YT0 TAKOTO poja MCCIIeI0Ba-
HUSI BBI30BYT HHTEPEC HE TOJIBKO Y3KOT0 Kpyra CIelHUaluCcTOB B chepe HO-
Tapuara, HO U CTYJICHTOB By30B, IOCKOJIbKY, KAK YTBEPIKAAIOT MHOT'HE (DrIT0-
co(bI, KyITBTYPOJIOTH, IIMBUIUCTHI, HEBO3MOXHO TOJIHOIEHHO CITY>KUTh JIe-
Ty, HE BITUTAB M3HAYAIBHBIN TyX MPO(ECCHH, a KAYCCTBEHHOE BBIITOTHCHHE
CBOMX MPO(ECCHOHAIBHBIX 00sI3aHHOCTEH MpennoaaracT 0CMBICICHHOCTh
TEX WM WHBIX TPABOBBIX SBICHHIA.

E. C. OnpeHko,
emyoenm IlI kypca 1opuduueckoeo ghaxynomema
Kybanckoeo 2ocyoapcmeennozo ynusepcumema (Kpacnooap)

CTATUCTUYECKWI AHAZIM3 NPECTYNHOCTW NO BPEMEHAM IOIA

OcHOBaTeIb AaHTPOIOJIOTHYCCKOI IIKOJIBI B YTOJIOBHOM TIPaBe U KPUMHU-
nosoruu Yesape JlomOpo30 B cBocit padboTe «IIpecTymnHblil 4eIOBEK» HCCIIe-
JI0BaJl BIIMSIHUE KJIMMAaTa Ha COBeplIeHue npectyiuieHuit. [Ipoananusuposan
CTaTUCTUYCCKUC TaHHBIC O COBEPUICHHBIX y6I/II\/’ICTBaX, U3HACUJIOBAHUAX U 110~
JUTHYECKUX MPECTYIUICHUAX B PA3IUIHBIC MECAIIBI, YUCHBIH MPHIIEI K BbI-
BOIY, YTO OOJIBIIIE BCETO MPECTYIUICHUH COBEPIIACTCS B TEIIOE BpEMs rojia.
UYesape JIoMOp030 OOBSACHSIT 3TO TEM, YTO TEIUIO, MTOJO0OHO aJIKOTOJIO, BO3-
Oy>XIaeT HepBHBIC IEHTPHI YeTIOBEKA, BCIICICTBHE Y€T0O IMEET OrPOMHOE BITH-
SIHC Ha €T0 HPAaBCTBEHHBIC HAKIIOHHOCTH. OYEBUIHO, UTO CYIIECTBYET MHO-
JKECTBO HE CBS3aHHBIX C KITMMAaTHICCKUMH YCIOBHSIMHU (DaKTOPOB, BIHSFOIITIX
HA MPECTYITHOCTb, MPECTYIMHUKA W COBEPIICHHUE MPECTYIUICHUS.

OmHaKo HeNb3s OTPULIATH B3aMMO3aBUCUMOCTH IPUPOJBI U YEIIOBE-
ka. [Ipupona Bcerna urpana KpaifHe BaKHYIO POJIb B CTAHOBJICHUU OOIIIe-
CTBa U roCydapCTBa, BIMSIA HA SBOJIONMIO ITUBUIM3AINH, TICHXUYCCKOE
1 OMOJIOTHYECKOE 3[0POBhE YEJIOBEKa, €r0 YMCTBEHHBIC CIIOCOOHOCTH. DTa
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3aBHCHMOCTB MPEIOTPEaLIIIeT HEOOXOMUMOCTh yueTa KITHMATHIECKOTO BO3-
JIeHCTBUS HA COBEpIIEHUE NIPECTYIUIEHNH. AHAIN3 IPECTYIHOCTH B pa3iny-
HOE BpeMs rojia MOKaXkeT, KaKue MPeCTYIUICHUs (IPOTHB JIMYHOCTH, IPOTHB
COOCTBEHHOCTH, OJMUTHIECKHE) TPe0OIagaroT B TOM FITH HHOM MECSIIIe, YTO
MIOCITY>KUT OCHOBaHHMEM ISl yCUJIEHUS IPELyNPEeTUTENbHBIX KPUMHUHOIOTH-
YECKUX MEp MMEHHO B 3TH MepHOAbl. /711 uX ompeaeseHus mpoaHaIn3upy-
€M CTaTUCTHYCCKHE JaHHBIC O COBEPIICHHBIX MPECTYIUICHISIX 3a MOCTe-
HUE IATh JIET.

B 2012 romy B MapTe CoBepIlieHO OOIIbIIE BCETO MPECTYIUICHUH BOOOIIIE,
a TakKe TMPECTYIUICHUH TIPOTHUB TMYHOCTU. B OKTsA0pe coBepmieHO Goipie
BCET0 MPECTYIUIEHUH IIPOTHB COOCTBEHHOCTH. B nexabpe coBepIiieHO MeHb-
1I€ BCETO MPECTYIICHUM.

Anamm3 npectyruieHnit 3a 2013 rox mokasai, 4To B OKTSAOpE coBepIie-
HO OOJIBIIIE BCETO NMPECTYIUIEHHUH, B YaCTHOCTH MTPECTYIUICHNH POTHUB COO-
CTBEHHOCTH. B MapTe coBepIeHo G0IbIIe BCEro MpecTyIUICHUN TPOTHUB JIHY-
HOCTH. B mexabpe coBepIieHo MEHBIIe BCEro MPEeCTYIUICHUI.

B 2014 romy B okTs10pe coBepIIeHO 0OIbIIE BCETO MPECTYIUICHHUH, B 4acT-
HOCTH MPECTYIJICHUH MPOTUB COOCTBEHHOCTH. B MapTe coBepiieHo 6oibie
BCETO MPECTYIUICHNH MPOTHB JINYHOCTH. B HOsSOpe coBepIIeHO MEHBIIIE BCe-
TO NPECTYIUICHUI.

B 2015 roxay Gosbliie BCero npecTymieHUH, B YaCTHOCTH MIPECTYIUICHUI
MIPOTHB COOCTBEHHOCTH, COBEPIIIEHO B OKTsIOpe. B MapTe coBepieHO 60b-
11Ie BCETO MPECTYNIEHUI MPOTUB JIMUHOCTU. B sHBape cOoBEpIIEHO MEHbIIEe
BCETr0 NIPECTYIUICHU.

ITo nmeromumcst maHHBIM, 32 2016 rox Gonblre BCeTro MpecTyIUICHUH,
B YaCTHOCTH NPECTYIUICHUH POTHB JIMYHOCTHU U IPECTYIUICHUH IIPOTHUB COO-
CTBEHHOCTH, COBEPIIICHO B MapTe. MEHbIIIe BCEro MPEeCcTyIUICHHH coBepIe-
HO B HIOJE.

AHanu3 CTaTUCTUUYECKUX JAHHBIX O NMPECTYMHOCTH 3a MOCIEeIHUE MATh
JIeT MTOKA3bIBALT, YTO B TEILIBIC MECAIBI COBEPIIACTCS OOJbIIIE MPECTYTUICHHUH,
YeM B XOJIOJHbIE, UCKIKOUEHHUE cocTaBisieT ToibKo 2016 rox, xorna MeHb-
1II€ BCEro MPECTYIUICHUI COBEPIIEHO B HIoJie (HO rof elle He 3aKOHYHMIICH).
B xax1oM 13 maTH JeT OOJIBIIe BCETro MPECTYIIICHUH MPOTUB JINYHOCTH CO-
BEpILEHO B MapTe. bolbIe Bcero npecTyIuieHUi IPOTHB COOCTBEHHOCTH CO-
BEpIIEHO B OKTA0pe, 3a nckimouenneM 2016 rona (okrsiops 2016 1. eme He Ha-
CTYIIHII).

ITomo6HBIE 3aKOHOMEPHOCTH HAaOIIOMAIOTCS TaKKe TP aHATTU3E MTOTUTH-
yeckux npecrymienuit ¢ 2011 mo 2015 roa, a UMEHHO TPECTYTIICHUM dKCTpe-
MHCTCKOTO XapaKkTepa U TePPOPUCTUICCKON HAMPABICHHOCTH.
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[IpuBencHHBIC CTATUCTHYSCKUE JaHHBIC 32 IIATH JIET OTPAKAIOT 3aKOHO-
MEpPHOCTB COBEPIIICHUS MTOTUTHICCKHUX MPECTYIUICHUI B TETUIBIC TEPHUOIBI TO-
Jla, UCKITFOUCHHUEM sIBJIsieTcsl TObKo 2013 Tof, Korma OoJbIie BCEro mpecTy-
IUICHUI TePPOPUCTUIECKON HAPABICHHOCTH COBEPILICHO B JIcKadpe, a MCHb-
1I€ BCETO B UIOHE.

Takum 00pa3oM, HECMOTPSI HAa MHOXKECTBO COIIMATBHBIX ()aKTOPOB, BITU-
SIFOIIUX Ha MPECTYMHOCTD, MPUBE/IEHHBIE CTATUCTUYECKHE IaHHbIE TOKA3bI-
BAIOT BJIMSHUE KIMMATHUECKUX YCIOBUH Ha COBEpIIEHUE MPECTYIUICHUMH,
a UIMEHHO Mpeodiaaroiee Yuciao NMPecTyIICHUH B TeTuible MecsIbl. [Ipu
9TOM TNIPECTYIIICHHS MPOTUB JINYHOCTH COBEPINAIOTCS B HAMOOJBIIEM KO-
JUYECTBE B MapTe, a IPOTUB COOCTBEHHOCTH — B CEHTAOpE, MOTUTHYECKIE
npecTyIuieHus Oonee xaoTnuHbl. OnpeneneHre Handoee OMacHbBIX IIePHO-
JTOB B TOAY CIIYKUT OCHOBaHHUEM JIJIs yCHIICHHSI KPUMHHOJIOTUIECKUX TIPE-
YIPEeIUTENbHBIX MEp IMCHHO B JaHHBIE TICPUOIBI: B MapTe — IPOTHB Ha-
CHJIBCTBCHHBIX MPECTYIUICHUH, B OKTSIOpe — MPOTHB MPECTYIUICHUH MPo-
THB COOCTBEHHOCTH, B LIEJIOM B TEILIBIC MECSIBI — JJIs MOJIUTHYECKUX
MPECTYIUIEHUH.

3. A. UnTe3apsH,
maeucmpanm I kypca iopuouueckoeo gaxynomema CI6I'VII

BJIUSIHUE YPOBHSI MPABOBOM KYJIbTYPbI
HA PASBUTUE SAKOHOZATE/IbCTBA
B OBJIACTU O®OPMJIEHUS HACNTEACTBEHHbIX MPAB

[IpaBoBast KyabTypa — MOHATHE MHOTOTPAHHOE U CI0KHOE, BBICOKHI €€
YPOBEHB B rOCYIapCTBE JOCTUrAETCs UCKIIFOUUTENIBHO IPU PABHOMEPHOM I10-
CTyHaTelbHOM Pa3BUTUHU CUCTEMBI IIPaBa U KOOPAUHAIMU AEATEIBHOCTHU I0-
CyZlapCTBEHHOTo MexaHu3Ma. CTpyKTypa IpaBOBOil KyJIbTyphI BKJIIOUAET pa3-
BUTHE ITPABOBOTO CO3HAHMSI HACENICHHS U BCEH MPAaBOBOI CUCTEMBI.

Ha coBpemeHHOM 3Tane HaciaeICTBEHHOE MPaBO KaK MOJOTPACIb TPaXK-
JTAHCKOTO TIpaBa UMeeT 0coboe 3HaYCHWE M BaXKHO IUIST U3YyUEHHS U COOT-
BETCTBEHHO JIAJIbHEHIIIEr0 Pa3BUTHS 3aKOHOATENBCTBA B IAHHOM 00IacTH.
JXenaet 4exoBEK 3TOTO MIIM HET, HO TaK WM MHAUE CTAIKUBACTCS C HACIIEA-
CTBEHHBIM IIPABOM XOTsI OBbI pa3 B KM3HM, B TOM YHCJIE TIPH IPUHATHH TIepe-
LIEAIIETO eMy HACIIEACTBA. 3a4acTylo y TpaXk/iaH ObIBAeT HEOCTATOYHO 3HA-
HUH 7151 3aIIMTH CBOMX MPaB B JAaHHOM o0nacTy.

C MOMEHTa OTKpBITUS HACIEACTBA 10 MPHUHATHUS €ro HACIEAHUKaAMHU
HACJIE/ICTBO paccMaTpUBAaeTCs KaK COBOKYIMHOCTb IPaB M OOSI3aHHOCTEH,
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SIBIAIOIIUXCA 10 CYyTH OeccyObekTHRIMH. OdopmMileHre HacleICTBEHHBIX
TIpaB TPaKIaH KaK €CTCCTBCHHAS 3aBEPINAIONIAs CTAIMSI TEM HE MEHEE TOJb-
KO (pUKCHPYyEeT MOMEHT BO3HHKHOBEHHS TIPaB, ITO3BOJISISI HE TOJIBKO OTCIICKH-
BaTh €r0, HO U PeryaupoBaTh. BBUy HEOCTAaTOYHO BBICOKOIO YPOBHS IIpa-
BOBOI1 KyJIBTypBl HAaceJIeHUS JaHHBII MPOLECC MOXKET OBITh CONPSIKEH JUIs
HUX C LIEJBIM PSAOM TPYJHOCTEH.

O4eBHUIHO, YTO JaXKe MPU HAIUYUHN COBEPIICHHOTO 3aKOHOJATEIbCTBA
rpax/JaHe, y KOTOPbIX COPMUPOBAHO OOBIACHHOE MPABOCO3HAHUE, OYIyT
CTAJIKUBATHCA C MPEIATCTBUAMU IIPU OCYHICCTBICHUU HCO6XO)II/IMBIX JJIA
oopmIieHHsT HACIEICTBEHHBIX NpaB NecTBUA U (popmanbHOCTEil. Mexay
TEM IIPaBOBOE PETryANPOBAHNE HACIEACTBEHHBIX IPaB B HACTOSAIINI MOMEHT
JTAJIEKO OT COBEPIICHCTBA.

IMomo6Hast cuTyarwst HaOIIOIAeTCs Kak B OTEUECTBEHHOM, TaK U B 3apy-
0EKHOM 3aKOHOJATEIECTBE, UTO ITOITBEPKIACTCS BO MHOTOM CXOXKHMHU HOP-
MaMH, PEryJIUpYIOIUMH ITporiecc oopmileHns HacaeAcTBa. AHAJIN3 00IINX
TIOJIO’KEHU I 3aKOHOAATEIBHOTO PEryIMPOBaHuUs O(OPMIICHHSI HACIIeICTBEH-
HBIX TIPaB M 3apy0eXHOrO OmbITa O()OPMIICHHUS HACIIECTBEHHBIX IIPaB J10-
Ka3bIBaeT BO MHOTOM MapajuielbHOE pPa3BUTHE HOPM POCCUICKOrO U MHO-
CTpaHHOro npasa. CyIeCTBYIOIINE PACXOXKICHUS B PETYINPOBAHNY CBSI3aHbI
B OOJIbIIIEH CTENEHHU C Pa3IMYieM MPaBOBbIX cHCcTeM. TeHISHIIMH K YHUH-
KallM1 3aKOHO/IATEIbCTBA O HACIEIOBAHUU U O(OPMIICHHU HACIIEICTBEHHBIX
MPaB, CIOKUBIIHECS B MEX/TYHAPOIHOM YaCTHOM TIpaBe IPH CBOEM BOIIIO-
IIeHWH, HE MOTYT JOCTUTHYTH ITOCTABICHHOHN METH — YHPOIICHUS 0(pOpM-
JICHWS TIpaB Ha HACIIEACTBO. HekoToprle MOIOKEeHHUs 3apyOeKHOTO 3aKOHO-
JIaTeIbCTBA MOYKHO OBIITO OBl BKIIFOYHTH BO BHYTPEHHEE 3aKOHOAATEIHECTBO
Poccuiickoit Deneparyin, B 4aCTHOCTH HOPMBI HEMEIIKOTO 3aKOHOIATEIIECTBRA,
OIpEIEIAIONIIE TIEPBUYHBIM IIPH OTKPBITHH HACIEACTBA MECTO HAXOXKACHUS
HMMYIIECTBA, a HE MOCIEHEEe MECTO JKUTEIbCTBA HACIIE0aTEs.

BosHukarommye npyu npaBonpruMEeHEHNH ITIPOOIEMbI BO MHOTOM SIBIISTIOTCSI
IPSIMBIM CIIEICTBUEM OOJIBIIIOT0 00beMa HOPMAaTHBHOTO MaTepHaa, peryin-
PYIOLIEro HaclleICTBEHHbIE IPaBOOTHOLIEHHUS. [IpaBoBoii NOPsI0K ohopM-
JICHUA HACJICACTBCHHLIX IIpaB B Poccun He 3aKpECIUICH B €IMHOM HOpMAaTHB-
HO-IIPaBOBOM aKT€, HCCMOTPA Ha TO YTO 3HAYUTCIIbHAA 4aCTh HOPM HACJIC/I-
CTBEHHOTO TIpaBa cocpenoToueHa B 4. 3 ['paxkganckoro kojekca Poccuiickoit
Oeneparyn. Kommusnn 3ak0HOAATENECTBA B 007acTH 0POPMIICHHUS HACTIEe-
CTBEHHBIX ITPaB BO3HHUKAIOT HA CTHIKE HACIIEICTBCHHOTO IpaBa M WHBIX OT-
pacieii — KopImopaTuBHOTO MpaBa, 0aHKOBCKOTO TpaBa, HAJIOTOBOTO TIpaBa,
TIEHCHOHHOTO IIpaBa U T. 1.

BBy BbIIEHA3BaHHBIX MPUYMH MPAKTHIECKNE TPOOIEMBI TIPH ITpHUMe-
HEHUH HACJIEJICTBEHHOTO 3aKOHO/IATEIbCTBA HEN30eKHBI. B yacTHOCTH, B CBSI-
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37 ¢ TipoOeMaMu TIPaBONIPHIMEHUTEIHHON MPAKTUKH, BO3HUKAOIIUME TPH
HEOOXOIMMOCTH YCTaHOBUTH, YTO (DaKTUUECKOE MPUHATHE HACICICTBA 00-
paTUBIIMMCS 32 BbIJa4eil CBHJIETEIHCTBA O MIPaBe HA HACJIEICTBO HaCJe/-
HUKOM HMEJIO MECTO, B 3aKOHE HEOOXOIMMO He 3a(pUKCHPOBATh 3aKPBITHII
MEPEYCHb BCEX JOKYMEHTOB, KOTOPBIC MOTYT MOATBEPKAaTh (PaKTUUIECKOE
MIPUHSATHE HACIIEACTBA, & yKa3aTh, YTO PEIICHUE JTaHHOTO BOIMPOCA O TPH-
3HAaHUM MPUBEACHHBIX TOKA3aTEIECTB JOCTATOYHBIMH HAXOMUTCS B KOMIIE-
TEHLUU HOTapHYCOB.

SIpKuM MpUMEpPOM UCTOYHUKA TIPAKTUYECKUX KOJUTH3UN MOXKET CTaTh TOT
(axT, 9TO B HACTOSIINI MOMEHT Pa3/IeN HaCIEeCTBEHHOTO NMYIIIECTBA MEXK-
Jly HacJeHUKaMU MOXET OCYUIECTBISITbCS KaK IO BBLAAYM UM CBUAETEIb-
CTBa O TIpaBe Ha HACJIEJICTBO, TAK ¥ MOCJIE, B 3aBUCUMOCTH OT HACIETYEMOTO
nMymiecTBa. Ha Hamn B3I, ¢ TOUKH 3pEHHS IPOLIEAYPEI 0(hOPMIICHHS Ha-
CJIEJICTBEHHBIX IIPaB IEJIECO00pa3HO OBUIO OBI MPEAYCMOTPETh 00s3aTelb-
HOCTh pazjiesia IMYIIECTBa HETOCPEACTBEHHO TIEPEe/l BbIIaueii CBUIETENb-
CTBa O IpaBe Ha HACIEACTBO. Takoi MOPSAOK MPEIOTBPATIII OBl BOZMOKHYIO
MyTaHUILy IPU PETUCTPALIUU IIPAB.

Eme onna octpas npobiemMa — MpaBOBOW CTaTyC HEPOXKIEHHOTO PeOeH-
Ka Hacnmenonarens. B ['paxiaHCKOM KOJEKce OH HE OTIPE/IEeNIeH, YTO TIOPOK-
JTaCT HEOPEICICHHOCTD B TOJIKOBAHUY MPAaB HEPOXKICHHOTO peOCHKA Ha Ha-
ciencTBo. Tak Kak MpaBOCIIOCOOHOCTh BO3HUKAET Y JIUIAa B MOMEHT TOSIBJIE-
HUS Ha CBET, OYEBUIHO, YTO Y HEPOXKICHHOTO peOeHKa HE MOKET OBITh TIpaB
Ha HaCJeJICTBO, a TOJILKO BO3MOXXHOCTb MOSIBJICHHSI Y HETO STOTO Mpasa Io-
cIie pOXKICHHSI.

Cornacao cT. 16 OcHoB 3akoHOmarenbcTBa Poccuiickoit @eneparyn o HO-
Tapuare, HOTapuyc 00s3aH OKa3bIBaTh (PH3UYECCKUM H FOPUIMYCCKHUM JIH-
11aM COJIEHCTBHUE B OCYIIECCTBICHUH UX MPaB M 3aIUTE 3aKOHHBIX HHTEPECOB,
a TaKKe Pa3bsACHATH UM IpaBa U OOS3aHHOCTH, MPEIYNPESKIATH O MOCIE/I-
CTBUSIX COBEPILIACMBIX HOTAPHAIBHBIX JICHCTBUH C TEM, YTOOBI FOPHIUICCKAs
HEOCBEJIOMJICHHOCTh HE MOTJIa OBITh UCIIOJB30BaHa UM BO Bpea. Takum 00-
pa3oM, OYeBHIHA POJIE MHCTHTYTA HOTapHaTa KaK HHCTPYMEHTA TIOBBIIIICHHS
YPOBHS IIPABOBOU OCBEIOMIICHHOCTH TPaKIaH 1 (POPMHUPOBAHUS y HUX Ipa-
BOBOI1 KyabTypbl. HemocpenctBeHHo B mporecce ohopMIIeHUST HACIIECTRA,
KOTOPBIN HauMHAETCS C MOMEHTA MOAAYH TPAKIAHWHOM 3asBICHUS O MPH-
HATUU HACNEACTBAa HOTAPUYCy U MOMEHTA OTKPBITUSI HACIEACTBEHHOTO JIeNa
MOCJIe YMEPILIEro Hace0aTeNsl, HOTapHyC, Kak TapaHT COOIOICHUS MPaB
HACIICTHUKOB, Pa3bSICHSICT MM ITOJIOKEHUS AEHCTBYIOIIETO 3aKOHOIATeIhCTBA
B 00J1aCTH HACJICICTBEHHBIX PABOOTHOMICHUH, pa3periasi BO3HUKAFOIIUC He-
SICHOCTH M KOJUTU3HUH.
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W3 BBINIECKA3aHHOTO CIIEYET, YTO YNPOIIEHHE M COBEPIICHCTBOBAHHE
JIEWCTBYIOIIETO 3aKOHOIATEIbCTBA TIOIOTPACIH HACTIEICTBEHHOTO IIpaBa He-
00XOMIMO TIO LIETIOMY PSILy IPUYHH, CPEI HUX OAHOW M3 BOXHEHILINX SIBIIS-
eTcsl HeoOXOIMMOCTb YIPOIICHUS [TPABOBOTO PETYJINPOBAHMS HACIIEACTBEH-
HBIX TpaBOOTHOIICHUH. TakuM 00pa3om, oueBHaHA TeCHasi B3aUMOCBSI3b
YpPOBHSI NIPaBOBOM KyJIbTYPBl HACETICHUS M TEMIIa Pa3BUTHUS 3aKOHOJATENb-
cTBa B 00JIaCTH HACJIEACTBEHHOTO 1paBa. M TOJIbKO MpK KOOPAMHALIMH UX BH-
JIOU3MEHEHHUSI BO3MOXKHO JOCTHKEHUE HanOoee TOJHOIO U COBEPIIEHHOTO
C TOYKH 3pEHHs MPAKTUKH PETYIUPOBaHUs Mpoliecca ohOpMIICHUS HACIIE/-
CTBEHHBIX IIPAB TPaXK/IaH.

B. A. Ko3anos,

doyenm xagheopvl meopuu npasa u npasooxpanumenvioii desmenvrocmu CI161°VII,
KaHOuOam mMeOuyuUHCKUX HayK

NPABOBAS KYJIbTYPA B NPO®ECCUOHAJIbHOW AEATENBHOCTH
MEAULMHCKWUX PABOTHUKOB

[TpodeccuonanbHas AESTENBHOCTD, NpaBa U 00SI3aHHOCTH MEIUIIMH-
CKHX pabOTHUKOB periaMeHTHpoBaHbl Koncrtutyimeit PO u denepanbHbi-
MH 3aKOHaMHM O 371paBooxpaHeHun. OOIIe MOI0KEHHUS 3aKOHOAATENHCTBA
0 3/IpaBOOXPaHEHHUHN PA3BUBAIOTCS U ACTAINZUPYIOTCS BEAOMCTBEHHBIMH J10-
KyMEHTaMH, B KOTOPBIX ONPEACIISETCS MOPAIOK PEIICHHS YACTHBIX BOTIPOCOB
3apaBooxpaneHus. [ToaToMy HEOOXOIMMO TOYHOE BBITIOIHEHNE MOIOXKECHHUH,
3aIMCaHHBIX B NIPHKA3aX, PACTIOPSDKEHMAX U HHCTPYKLUIX. HeBbinonnenne
TIPEANTCAHHbBIX TPEOOBAHUI MEUIIMHCKUMU PAOOTHUKAMH IIPUBOJIMT K ITPO-
(beccrOHANBHBIM NPABOHAPYIICHUSIM M CBUAETEILCTBYET O HEJOCTATOUHOMN
MPaBOBOH KYJIBTYypeE.

BaxxupiM 1okazaresneM npodeccroHaar3Ma U paBOBOW KyJIBTYpbI Bpa-
4ell sIBIsieTCs COOIOACHUE MTPABUIT 3aIIOIHEHHS M BEACHUSI MEIUIIMHCKON
JOKYMEHTAIUHU, 0COOCHHO HCTOPUH 00JIE3HH, IOPUINYECKOe 3HAYCHUE KOTO-
poit oueHb BenuKo. I1pu oxa3aHUK MOMOIITH OOJIEHOMY HCTOPHSI O0JIC3HU BhI-
CTyMaeT B KauecTBE CBOEOOPA3HOTO MPOTOKOJIA, (PHKCHUPYIOIIETO BCE MEPHI
10 BBITIOJIHEHUIO OOSI3aHHOCTEH JIe4eOHOTO YUPEK/IeHHUS B OTHOILICHUH TO-
CTIUTAIN3UPOBAHHOTO M €TO 3aKOHHBIX IpaB. Ha 3ToM ocHOBaHO fopuande-
CKO€ 3Ha4YeHHE YKa3aHHOTO JOKYMEHTA, TaK KaK OH J[aeT BO3MOXHOCTH Cy-
JIUTH O TIPABMIBHOCTH U CBOEBPEMEHHOCTH JICUCHUSI.

Vcropust 6one3Hn SIBISICTCS OCHOBHBIM ITIEPBUYHBIM MEAUIIMHCKUM JI0-
KyMEHTOM, KOTOPBIH COCTaBIISICTCS Ha KaXKJ0ro OOJBHOTO, HAXOASIIErocs
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B CTAIMOHApE JIeYeOHOTOo YUpeskieHHs. B Hee 3armichIBaloTCs BCe MEIHUIINH-
CKHe HAOIONEHHS 32 COCTOSTHUEM OOJIFHOTO 1 BCE ITPOBEICHHBIC MEPOTIPH-
SITUS TI0 IUATHOCTHKE U JICUEHHIO.

[IpaBoBas 3HAYMMOCTH HCTOPUH OOJIE3HH HAOOJIee YETKO PACKPhIBACTCS
IIPY BO3HUKHOBEHHUHU KOH(IMKTA MEX/Ty OOJIBHBIM HITH €T0 POJICTBEHHUKAMHU
U JIeYallluM BpadoM, XU 0COOCHHO Korza Bo30yxJaeTcs yroJIOBHOE AENO IPo-
THB Bpada. ITO UMEET MECTO U B CIIydae MPaBOHAPYIIECHHUS CO CTOPOHHI Cca-
MOTr0 OOJILHOTO, KOI/Ia UCTOPHS OOJIE3HU MOXKET J1aTh BXKHYIO HH(POPMAIIUIO
1o jieny. B ropuanyeckoil mpakTHKe OHA Yallle BCETO HCHOIb3YyeTCs KaK HC-
TOYHUK JIOKa3aTeJIbCTB B CIIydasX NPUYUHEHHS BpPea 370pPOBbIO, MOTOBBIX
MpecTyIJIeHnH, yOUICTB M caMOyOHMIICTB, a TaKkKe 1O YTOJIOBHBIM H TPak-
JTAaHCKUM JIEJIaM, CBS3aHHBIM C PEILICHHEM BOTIPOCA O BMEHSIEMOCTH HJIH JIee-
crocoOHOCTH | T. I1. [Ipr 3TOM B pa3HBIX Cilydasix M Ha Pa3HBIX 3TAIax pac-
CJIEZIOBaHMSI MOTYT OKa3aThCsl OYCHb BAYKHBIMH CBEJCHHUS, COJECPIKAIINECS
B TaKHX JIOKyMeHTax. HekoToprle TaHHbIC 3 HUX, 0COOCHHO B OTHOIICHUU
TPaBMaTHYECKHX OOJIBHBIX, HEOOXOIMMBI ITPEXKIE BCETO JUIs OllepaTHBHOM pa-
OOTBI TI0 PACKPBITHIO TIPECTYIUICHHS] M OOHAPYKEHUIO BUHOBHHKA. [ToaTomMy
ne4eOHbIe YUPEXKICHNs IOJDKHBI He3aMeUIUTENIFHO M3BEIaTh MPOKYPaTy-
Py WJIH IOJHULINIO 000 BCEX OOJIBHBIX, MOCTYNHBIIMX MO IOBOJLY TPaBM H OT-
paBleHUN.

Hcropust 6one3HH CIy)KUT UCTOYHUKOM HH(OpMAIMK TIPH Ha3HAUYCHUH
cyne0HO-MEANIUHCKON U CyneOHO-TICuXuaTpudeckon skcnepTussl. Korna
pedb UAET O COBOKYITHOCTH IIPU3HAKOB, XapaKTEPH3YIOIIUX COCTAB MPECTY-
IUICHHS, TO 3HAYUMYIO POJIb UCTOPHS OOJIE3HN MOXKET CHITPaTh MPH PACKPHI-
THUH 00BEKTUBHOM CTOPOHBI TPABOHAPYIIEHUSI, TO €CTh B YCTAHOBJICHHH CIIO-
coba AEeHCTBHS MPaBOHAPYIINUTENS, BPEAHOTO PE3yJabTara 3TOrO JEHCTBHA,
MIPUYNHHO-CIIEICTBEHHOM CBSI3M MEX[y JCHCTBHEM M HACTYNHBIIMMH I10-
CIJIC/ICTBHSIMH, BpEMEHH M MECTa JICHCTBUS 1 Ipyrux o0crosTenscTB. Hetou-
HBIE U HETOJIHbIE JAHHBIE MEIUIIMHCKUX TOKYMEHTOB MOT'YT HETaTUBHO OT-
Pa3sHUThCs HAa MPOLIECCE PACCIIEIOBAHMS.

HJ’IH IMPAaBOOXPAHUTCIIBHBIX OPraHOB HEMAJIOBAKHOC 3HAYCHUEC UMCET
YCTaHOBJICHHUEC BPEMEHU U MECTa MPONUCHICCTBUSA, T1I€ HOCTpa)IaBIHI/Iﬁ noay-
YHnJI TpaBMmy. OTBeT Ha 2TOT BOIIPOC UJIM OPUCHTUPOBOYHOC YKa3aHHUE MOT'YT
JIaTh 3aIIMCH B UICTOPUH OOJIE3HU U B COIIPOBOIUTENIBEHOM JicTe «CKOpOii 1o-
MoImy. B ocneiHeM 10mKHO ObITh yKa3aHo, I7Ie B3AT OOJIBHOM, a B ICTOPHN
00Ne3HN — OTKy/a ¥ KaKiUM 00pa3oM OH JTOCTABIICH B JICUEOHOE YUPEKICHHE.

OueHb BayKHBIMHU CBEICHUSIMU JITS CIIC/ICTBEHHBIX OPTaHOB SIBIISTIOTCS YKa-
3aHMS B NCTOPHH OOJIE3HHU HA XapaKTep TPAaBMUPYIOIIETO IPeAMeTa, KOTOPHIM
MIPUYUHEHBI TTOBPEsK/IeHMs. [IepBbIe JaHHbIe 00 OpY/IUH TPABMEI CIIEI0BATENb
HepeKo ToJlydaeT UMEHHO U3 uctopun Oone3nu. Ecimym y mocrpanasmiero
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KOJIOTO-pe3aHasl paHa, TO COTPYIHHK IMOJIULINHU OyIeT MCKaTh HOX, a €CIN
B JINAaTHO3€ YKa3aHO OTHECTPENBHOE PaHEHUE, TO BHIMAHUE ONEPaTUBHHKA
OyzieT HarpasJIeHO Ha 0OHApY)KEHHE UMEHHO OrHECTpebHOTo opyxkus. K co-
JKAJIEHUIO, HEPEJKO B JUArHO3aX BCTPEUAIOTCS] HETOUHbIE YKa3aHUsI O TPaB-
MUPYIOIIEM TpeIMeTe U MEXaHW3Me TPaBMbl. YIINOJICHHBIE paHbl HHOTAA
JIMarHOCTUPYIOTCS KaK pyOJIeHbIE WM pe3aHble, KOJIOThIe paHbl IPUHUMAIOT
3a myJeBbie U T. A. [10J00HbIe OIIMOKH MOTYT BBI3BaTh CEPHE3HBIE B FOPH/IH-
YCCKOM OTHOIICHUH ITOCIICACTBHA.

bonrwlioe 3HaueHNE MMEIOT TOYHBIC JaHHBIC O MOBPCKACHUAX Y TOCIIU-
Tanu3upoBaHHoro. CieayeT IOMHUTb, YTO NEPBOHAYAIBHBINA B PAHECHUN
3HAYUTENIBHO U3MEHSETCS B PE3yIbTaTe XUPYPruueCKUX BMEIIATEIbCTB, OC-
JIOKHEHUM TPaBMbI U MTPOLIECCOB 3aKMUBIEHUS. Pa3uuHbIl XapakTep U3Me-
HEHMH 3aTpyIHSET B IIOCIEIYIOUIEM PELIeHHE MHOTHX BOIIPOCOB CyAeOHO-
MEIULUHCKOM dKCIEPTH3bI, HA3HAYAEMOM, KaK IPABUJIO, HE Cpasy, a CITyCTs
HEKOTOPOE BpeMsl MOCIIEe MPOUCIIECTBHS. B Takux ciydasx MOXeT OMOYb
TOJIBKO UCTOPHsI OOJIE3HH, TIPEkK/IE BCEro MOAPOOHO M MPABMIIBHO 3alMCaH-
HBIE B HEl cBeleHUs 0 oBpekaeHuAX. [oaToMy B HacTosIee BpeMs O CTO-
POHBI IPAaBOOXPAHUTENBHBIX OPTaHOB, CTPAXOBBIX KOMIAHUN U IPYyTUX Y-
PeXACHUI elie OONbIIe BO3PACTAIOT TPEOOBAHUS K KQYECTBY MCIIOIHEHHUS
MEIUIUHCKUX TOKYMCHTOB.

N3 00mmx TpeOoBaHN BBIACTUM PsIi IPUHITUITAATBHBIX TTOJIOKCHUI:

— OINpEENCHHBIN MOPSJOK U MTOCIEI0BATEIbHOCTD U3JI0KEHH HHPOP-
MalHH;

— MWCYEpIBIBAIONIAst MOJIHOTA HEOOXOANMBIX CBEICHUI;

— TOYHOCTB U SICHOCTb U3JI0KEHHUS.

Cobmonenue 3THX TpeOOBAHMH CITYKUT TIOKa3aTeJIeM He TOIBKO Ipodec-
CHOHAJIBHOTO YPOBHSI, HO ¥ BEICOKOH ITPaBOBOM KyJIBTYpbl MEJUIIMHCKUX Pa-
OOTHHUKOB.

10. A. Konnakos,
maeucmpanm 1 kypca ropuduuecrkozo ¢axynemema CII6I'VIT

EAWHAS HALUWOHAJIbHAS UAESA KAK OCHOBA EAWHCTBA HALIUKU

Poccuiickoe O6H.ICCTBO, HaxoAdmeecs Ha COOUAJIbHO-UCTOPUICCKOM IIC-
peiioMe, UCTIBITBIBACT OCTPYIO HOTpC6HOCTB B IOHUMaHHH uenef/i OKOHOMH-
YCCKUX U NIOJITUTHUYCCKHUX Hp€06pa3OBaHHﬁ U B UACAX, CIIOCOOHBIX CIIOTUTE
€ro IJIsd peaain3alum 3TUuxX Heﬂeﬁ.
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EnuHBIM MOKET OBITH TOBKO TOCYAAPCTBO, CKPETUICHHOE 00IIei nieeii.
Benp ToipKO rOCynapcTBo CiocoOHO OOBEIMHUTE pPa3pO3HEHHBIC MPEICTaB-
JICHHS, 9yBCTBA, SMOILUHI MIJUTHOHOB CBOUX TPAYKAAH U BEIPA3UTH UX OOIIYIO
BOITIO HA PAIMOHAIIEHOM YPOBHE ITOCPEJICTBOM IIPABOBOM MOJIUTUKU H TIPaK-
TUKH ee peanu3anuu. CymecTBeHHBIM (DaKTOPOM STUHCTBA POCCHIICKOTO Ha-
poJia BBICTYMAET TOCYIapCTBEHHAS UJICOJIOTHSI.

OfHUM U3 MPHOPUTETOB PA3BUTHUS JIEMOKpaTHYecKoro mpasosoro Poc-
CHIICKOTO rocyapcTBa Ha COBPEMEHHOM dTarle cTajia BRIpaboTKa OOIIHX IS
BCEX POCCHSIH LICHHOCTEN, BCEMH pa3/ielisieMO HallnoOHaIbHOU uaeu. s ta-
KOW MHOTOHAI[HOHAILHOW ¥ MHOTOKOH()ECCHOHAIBHOM CTpaHbl, Kak Poccus,
9TO IMEET 0c000€ 3HAYCHHE.

ITo pesynpraraMm Bcepoccuiickoil nepenucu HacesneHus: Poccus sBiseT-
Cs1 OTHUM W3 CaAMBbIX MHOTOHAITHOHAIBHBIX TOCYIapCTB MUpPA — MIPECTABH-
Tenu cBbie 200 HApOIOB M ATHUIECKUX TPYIIIT IPOKUBAIOT HA TEPPUTOPHH
ctpanbl. CeMb HApOIOB, HACEIAIOMMX PoccHio, — pycckue, TaTaphl, yKpa-
WHIIBI, OAITKUPEI, TyBAaIIIH, YCUYCHIIBI X aPMSHE HMCIOT YHCICHHOCTD Hacee-
HUSI, IPEBBIIAONIYI0 | MIIH 4eJoBeK. Pycckue sIBISIOTCS Hanboiee MHOTO-
YUCJICHHOW HAIIMOHAIBHOCTBIO, UX YMCICHHOCTh cocTaBmia 116 mMiH veno-
Bek. Kak koHcTarupyercsa B «KoHIENIUN rocyaapcTBEeHHON HAllMOHAIIBHON
nosnutuku Poccuiickoit denepauun», yreepkaeHHoN Yka3oMm IIpesunenra
P® 15 urons 1996 roga: «bnarogapst 00beIUHAIONIEH POITU PYCCKOTO HApOaa
COXPaHIINCHh YHUKAJIHHOE EMHCTBO U MHOTOOOpa3me, JyXOBHAs OOIHOCTh
1 COIO3 Pa3IMYHBIX HApOJOB». TakuM 00pa3oM, pyCCKHUil AIEeMEHT OOIIHO-
CTH, SKOHOMUKH, KYJIBTYPBI, ICUXOJIOTHH SBIISICTCS OTIPEIESIISIONINM VIS PY-
THX 3THOCOB M BCETO rOCYIapCTBa.

PasBurne Poccuifckoro rocymapcTBa CBUIACTEIBCTBYET, YTO MMITEPCKAs
uaeosorus napckoit Pocenu, a 3aTeM KOMMYHHCTHYECKAs HICOIOTHS TTOTEP-
nenn kpax. [locne pacmaga CoBerckoro Coro3a, KOrma He cTajo 00ObeIHHS-
IOIICH UJIeH, TeM HE MCHEE YIAJIOCh COXPAHHUTh eIUHOE (DeepaTuBHOE Io-
cynapctBo. Kak cnipaBemuBo ormevan P. I. AOaynaTumoB: « AbTepHATHBBI
MEKHAIIMOHAJIbHOMY BSaHMO}IeﬁCTBMIO " CANHCTBY, 06’beZlI/lHeHI/IIO pa3HOHa-
HMOHaNBHBIX cuil B Poccuiickoit denepalinu He CyecTByeT.

[Tocne mpe3naeHTCKUX BEIOOPOB 1996 roga B o0IiecTBe pa3BepHyIach
JIMCKYCCHSI O BBIPaOOTKe HAIMOHAIBHOW naer. CTOPOHHUKOM 3TOTO OBLI
U IJIaBa TOCyAapcTBa. BrICTymas Ha BCTpede CO CBOMMHE JOBEPEHHBIMU JIH-
mamu 12 urons 1996 rona, on ckazan: «B ucropun Poccrm B XX Beke Obutn
pa3HBIE TIEPHOIBI — MOHAPXHS, TOTATUTAPHU3M, IiepecTpoiika. Ha kaxmom
sTare OblIa CBOS MIeodorus. A y Hac ee ceituac Het. U 3o mioxo. [Tomy-
MaiTe HaJ TeM, Kakas HallMOHAJbHAas Uics, HAIIMOHAIbHAS HICOTOTHI —
camas TaBHas Juis Poccum». B kxauecTBe 00bETUHSIONIMNX PEAIATaIUCh
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pasTHYHBIC UICH: HAIMOHAIBFHOE CaMOYTBEP)KICHHE, TOCYIapCTBEHHOCTH,
PeNUTHO3HOE BO3POXKACHHUE H JIP.

Ocobast pois B (hopMUpOBaHNH TOCYIAPCTBCHHOH HICOIOTHU ITPHHAIJIC-
KUT KOHCTUTYIHH. C. A. ABaKbsiH CIIPaBEIJIMBO OTMEUYACT, YTO «KOHCTHTY-
IIUS IPOCTO HE MOXKET HE OBITh UICOIOTMYCCKIM — B CMBICIIC MHPOBO33PCH-
YECKUM — JIOKYMEHTOM... KaXk/1asi KOHCTUTYIUS 3aKPETUISIET CBOIO CUCTEMY
OOILIECTBEHHBIX LIEHHOCTEH. .. [ HalleneHa Ha To, 4ToObI Ha €€ OCHOBE ()OPMHU-
POBAJIMCH COOTBETCTRYIOIINE BO33PEHUS KaXKI0TO UieHa 001ecTBay. B yue-
HUU O KOHCTUTYIIUHU MPU PACCMOTPEHUH €€ CYITHOCTH 0CO00 OTMEYaeTCs ee
ueoornueckas (PyHKITNS, KOTopast 3aKII09aeTcs B ToM, 9To OCHOBHOM 3a-
KOH SIBJISIETCS CPEACTBOM MACOJIOTHIECKOTO Bo3aeiicTBusA. «KoHCTHTYIHOH-
HBIE IIEHHOCTH, OyIydd CTep KHEM JIHOepaIbHO-IEeMOKPATHUECKON HAEOIIO0-
THH, 3aIUIIAIOTCS i OXpaHIroTcs». Korctutymus PO obnanaet HauBbIcIIen
FOPUINICCKON CHIIOHN M ISTHTHMHOCTEIO, TaK KaK MPUHATA HEITOCPEICTBCH-
HO HApOJOM Ha pedepeHIyMe, TOITOMY POCCHSHE MPH3HAIOT HICOTOTHIC-
CKHE HOPMBI, 3aKPEIUICHHBIC B HEM, a TOCYIapCTBO 00s13aHO 00CCIICYHTh BCE-
MU 3aKOHHBIMH CPEJICTBAMH KX TPOIATaHIY B OOIIECTBE.

B 11e710M B3IJIS111bI YYCHBIX-TOCYIAPCTBOBEIOB B OTHONICHUU (DOPMHUPOBa-
HUS €IMHOM IOCYIapCTBEHHON UJIEU Pa3JeIMIUCh Ha J1BA IIOJSAPHBIX J1arepsl.

CTOpOHHI/IKI/I OTHOTI'O Mmoaxoaa yTBEPKIAaroT, 4YTO B TaKoMn MHOTI'OHAIIuO-
HaJBHOU CTpaHe, Kak Poccus, uzaes, obecreunBaroias eIMHCTBO Tocyaap-
CTBa, TOJDKHA OBITh HAIHAITMOHAIEHOW. MBI IPHCOEANHAEMCS K CYKACHUSIM
YYEHBIX, TTOJIATAIONINX, YTO (POPMHUPOBAHUE HATHAIIMOHATHHON KOHIICTIIHN
rocyJapCcTBEHHOCTH Poccun ciyKUT NPeAnOChUIKON €IMHEHUST POCCUICKO-
ro Hapoaa. CyTh HaJHAIIMOHATHHON KOHIIETIIINY BUAUTCS B CO3IaHIH MOJIC-
1 eneparnmu, KoTopasi obecriedria Obl MOCTeTIeHHOE (HOPMIPOBAHUE CIIH-
HOHM pOCCUICKON HALMH.

ITo muenuto B. A. Tumikosa, BbIpallluBaHUe U KyJIbTUBUPOBAHUE OCO-
001 HaTHAIIMOHAIBHOM B 3THUYECKOM CMBICJIC OOIIIHOCTH POCCUHCKOTO Ha-
polla — POCCHUICKON HAIlMK — MOXKET CTaTh UACHHON OCHOBOI obecre-
yeHus Ku3HecrocoOHocTu Poccuiickoro rocynapcTsa, MoaiepKaHusl ero
CAWHCTBA, HCJIIOCTHOCTH U CTa6I/IJ'H)HOCTI/I, JOCTHXKCHUS HAIITMOHAJIBHOT'O CO-
TJIacus.

Jpyroii mojaxon cBsizaH ¢ TEM, YTO B MHOTOHAIIMOHAJIbHOM U MHOTOKOH-
(heccmonansHo Poccnu rocynapcTBeHHast HAes HE MOXKET OBITh HAJHAITHO-
HanpHOMH. [To MueHuto @. 3. J[3ammOsl, MUBIIN3AIMOHHBIC TTApAMETPHI CO-
BPEMEHHOT0 3aITaJHOTO (erepann3Ma 3a1al0Tcss BO MHOT'OM HECYIIIM CBEPX-
KOHIICTITOM «TOCTHAIIMOHAIBHOTO o0mecTBa». B Poccun tak wnmm nHaue
CHUCTEMOOOPAa3yIOIINM IIEHTPATBHBIM CBEPXKOHIICTITOM BBICTYIACT «ITOJIH-
STHUYECKOE TOCYIapCTBOY.
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JeiicTBUTENBFHO, XapaKTepHO ocobeHHOCThI0 Poccuiickoit Deneparum
SIBIIICTCST TO, YTO OHA IPENCTABIICT COOOH OMHO W3 KPYIHEHIINX B MUpE
MHOTOHAIIMOHAJIBHBIX TOCYIAPCTB.

[Tonaraem, 94T0 OOBEAMHSIONICH U IPUMHUPSIOIICH HAIIMOHATIBHOMN TOCY-
JIapCTBEHHOM HJIeeil BIIOJIIHE MOXKET BBICTYIATh UEs €AUHON U HEAeTUMOM
Poccun.

[To MHEHUIO aHAJTUTUKOB, COOBITHUS TIOCIICTHHUX JIET U OCOOCHHO TPare IHsl
B becnane 3actaBuim Kpemitb 10-HOBOMY B3IVISIHY Th Ha JIO3yHI 00€CTIeueHH s
€/IMHCTBA CTPAHbI, CJICJIaB €ro TNIABHBIM M CUCTEMO0Opasytoium. [1o MHeHHIO
BnagucnaBa Cypkosa, Te3uc [Ipesunenta PO «Poccust mommkHa ObITH eau-
HO» BIIOJIHE MOAXOAUT AJIs1 HOBOM HanoHainbHOU uaeu. Ilocnanue Ilpesu-
nenra PO denepansaomy codpannto PO B 2003 romy Tak ¥ Ha3bIBAIOCHh —
«CnipHas Poccnst — equnas Poccusy.

Nmenno IIpesunent PO u dexepanbHoe cobpaHue MOKHEI pa3pada-
THIBAaTh M YTBEPXKJIATh TOCYJAPCTBCHHYO HICONOTHIO. [Ipu 3TOM HE0OX0TH-
MBIM YCIIOBUEM JIOJDKHO OBITH IIPUBIICUCHHE IIIMPOKOTO KPYyTa MOIUTHICCKOM,
pEeIUTHO3HOU U Hay4yHOU oOmiectBeHHOCTH. Kak ormeuator B. 1. Kosanen-
ko u E. B. T'onomrymoB, «6e3 yeTkoro HayqyHoro ooecriedeus... OHa MOXKeT
00epHYTHCS ellle OJIHUM MOHCTPOM, KOTOpbIE Yke He pa3 Tep3asiu Poccuto,
CTaTh CPEJICTBOM MOJIUTHYECKOTO MAaHHUITYIHPOBAHUS, HAIIPABICHHOTO IPO-
THB CTpaHbI U Haponay. Kpome Toro, cunraem 1enecoodpa3HbIM BEIHECCHHE
COOTBETCTBYIOIICH KOHIETIIINU Ha BCEHAPOAHOE 00CYKACHHUE.

B paMkax cTaHOBJICHHS HOBOTO (peepaTHBHOTO roCyJapcTBa HEBO3-
MOJKEH BO3BpPAT K CTapbIM HICONOTHUECKUM J0TMaM, HEOOXoamMma HO-
Bas MHTETPUPYIONIas HAllMOHATIbHAS HJes, KOTOpas JTOKHA OCHOBEIBAThH-
cd Ha IEMOKpPATHH, TPaKJAHCTBEHHOCTH, MATpHOTH3ME. «JlocTmkeHne
HE MPOBO3MIAIIAEMOT0, a PEAIbHOI0 €IUHCTBA IPABOBOIO, TOJUTHUYECKOTO
U COILMAJIhHO-3KOHOMHYECKOTO MIPOCTPAHCTBA CTAHET HEOOPATUMBIM B TOM
ciyuae, eClId y BCeX HapoJ0B, IPOXKMUBAIOIIMX Ha Tepputopuu Poccnii-
ckoii denepanuu, BRIpaObOTACTCsI ONIYIICHUE MPUHAIICKHOCTH K Poccuun
HE Ha OCHOBE KPOBH, a HA OCHOBE UCTOPHKO-KYJIBTYPHOU OOIHOCTH U €1~
HOTO TOCYIapCTBEHHOTO S3bIKaY.
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E. B. Koponega,
maeucmpanm 1 kypca ropuouueckozo ¢axynemema CII6I'VIT

OBPASOBATEJIbHbIE MPABOOTHOLLEHWS B POCCUNCKOW GEAEPALIUM:
TEOPUS U NMPAKTUKA B CHEPE BbICLLEFO OBPA30BAHUS

B XXI Beke HaOmomaeTcst pacTyIiee cTpeMieHne rpaxaal Pocenn k mmo-
JY4EHHIO BBICIIETO 00pa30BaHMs Ha TEPPUTOPHUU CBOEH CTpaHbI U 3a pyOde-
JKOM, YTO TOBOPUT O €r0 MPeoOpa3oBaHUM U3 DIUTAPHOTO SBJICHHUS B Mac-
cosoe. IIpobnemamu mpaBa Ha BhICIIEE 00PAa30BAHUE M €TO pean3anueit
aktuBHO 3aHuManuck M. C. Aumuera, C. B. bapabanosa, B. B. KBanuHa,
E. A. Cyxanos, B. B. Cnacckas, B. M. Cripsix, B. U. IlIkarynna u MHOTHE
JpyrHe.

Jetictyrontas Koncrurynust PO B ct. 43 3akperuiser abconaroTHOE TIpa-
BO KKIOTO rpaXkIaHNHA Ha 00pa30BaHue, TO €CTh BO3MOXKHOCTH JII000T0 JIH-
11a pean30BaTh JAHHOE PaBO HE3aBUCUMO OT IIPOMCXOXKICHHUS, T10JIa, PAChl,
MOJIMTHYECKHUX M PEJTUTHO3HBIX YOXKICHNH, MECTa KUTEIBCTBA, COLMAILHO-
r0 ¥ UIMYIIIECTBEHHOTO MOJIOKEHHUSI, TPOPECCHH U T. [I.

ITon o6pazoBannem B 3akone 2012 roga «O06 obpa3zoBaHUI TOHUMAET-
Csl «CIMHBIN IIeJICHANIPABICHHBIN MPOIECC BOCIUTAHUS M OOyUCHHSs, SBIIS-
I01IMIiCs 00IIECTBEHHO 3HAYMMBIM 0JIarOM 1 OCYIIECTBIISIEMbIil B HHTEpecax
YeJIOBEKa, CEMbH, OOIIECTBA M TOCYAAPCTBA, a TAK)KE COBOKYITHOCTH MPHO0-
peTaeMbIX 3HaHUH, YMCHUH, HABBIKOB, [ICHHOCTHBIX YCTAHOBOK, OTIBITA JIes-
TENBHOCTH M KOMIIETCHIIUN OIPEeNCHHBIX 00beMa U CIOKHOCTH B HEJSIX
MHTEJUIEKTYaIbHOTO, TyXOBHO-HPABCTBEHHOTO, TBOPUYECKOTO, (PU3HMUECKOTO
1 (nim) poheCCHOHANBHOTO Pa3BUTHSI YEJIOBEKA, YIOBICTBOPEHUS €T0 00-
pa3oBaTeNbHbIX MOTPEOHOCTEH U HHTEPECOBY.

KoHcTuTynmonHoe npaBo Ha 00pa3oBaHHE HAXOTUTCS B TECHOM CBsI-
3M C IIpaBoM Ha cBoOoxy MHpopMmanuu (cT. 29); mpaBoM Ha 0ObEIMHEHHE
(ct. 30); cBOOOMOI coBecTH (CT. 28); CBOOOIOM TUTEPATyPHOTO, XY/I0’KECTBEH-
HOTO0, HAyYHOT'0, TEXHUYECKOTO 1 APYTUX BUOB TBOPYECTBA; IPABOM Ha yda-
CTHE B KyJIBTYpHOH *H3HH (CT. 44) U T. 1.

KoncrutymnmonHuoe mpaBo Ha 06pa3oBaHHe IOCTPOCHO HA YETHIPEX B3au-
MOCBSI3aHHBIX W B3aUMOJONOJIHSIONINX JIPYT Ipyra NPUHINIIAX:

— cBoOoza 0Opa3oBaHus;

— paBHBIN JOCTYI K 00pa30BaHUIO;

— ydJacTue rocyJapcrsa B 00pa3oBaHMU;

— PpaBEHCTBO B 00pa30BaHMU.

B otHomenun Beiciiero oopazoBanus aercTByomas Koncrurymws B 4. 3
CT. 43 3aKpenuia eJUHCTBEHHYIO HOPMY O TIpaBe KaXJI0TO Ha KOHKYPCHOH
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OCHOBE OecCIIIaTHO MOMYYHTH BBICIIEE 00pa30BaHKE B TOCYIapCTBEHHOM WITH
MYHHITUTIAIEHOM 00pa30BaTeIFHOM YUIPESKICHAN M HA TIPESIITPUSTHH.

[pu aHaNM3e KOHCTUTYIIMOHHOTO TIpaBa Ha BEICIIee 00pa30BaHIE CTOUT
00paTuTh BHUMaHUE HA MEXKIYyHAPOIHBIN MAKT 00 SKOHOMHYCCKUX, COIIH-
aJBHBIX U KYJIBTYPHBIX MPaBax, KOTOPBIA COMCPKHUT CICIYIOUIYI0 OTOBOPKY
OTHOCHUTENBHO BBICIIEH IIKOJBI: coriacHo M. «C» 4. 2 ¢t. 13 TlakTa, rocynap-
CTBA-YYaCTHUKHU JOJIKHBI CTPEMHUTLCA K ITPUHATUIO MED JJI «IIOCTCIICHHOT'O
BBezlcHUs OecrutaTHOro oOpaszoBanus»y. CCCP mommucan Hactosimuil [1akt
18 mapta 1968 rona, B CBS3M C 4YeM MOXKHO C/EJIaTh BBIBOJ, YTO, B OTIUYHE
OT TOTO BPEMEHH, KOT/Ia MOJy4YeHre BhICIIero oOpa3oBaHus ObLIO Oecriar-
HBIM C JaJbHEHITNM pacmpeneseHreM 00yJaromnXcs, B HACTOAIIEE BpEeMs
nanHoe 00s3aTebeTBO Poccueit He cobmromaercs. bonee Toro, mojgoxkeHue
MTOCTOSTHHO YCYTYOISIETCS: COKPAIIAIOTCS OFOKETHBIC MECTA M MECTA T10 «IIe-
JICBOMY TIPHEMY».

[Ipu aHaNMHM3e KOHCTUTYIIMOHHOTO TpaBa Ha BBICIICE 00pa30BaHUE MOXK-
HO MIPHUUTH K CJICTYIONIIM BBIBOIAM:

— TIOJNYYUTH OECIUIaTHOE BBICIIEE 00pa30BaHUE MOTYT HE TOJIBKO Ipak-
naHe P®, HO U MHOCTpaHHBIC TPaKIAHE, JIUIA C JBOWHBIM PaXKIaHCTBOM,
suia 6e3 rpaxIaHCcTBa;

— BBICHIasd MIKOJIa HE NPE€AYyCMaTpUBACT IrapaHTHUU O6H1€}IOCTyHHOCTI/I
u GecrutaTHOCTH 00pa30BaHMUS;

— cT. 43 Koucturynun PO, 3akperuisronias mpaBo Ha 00pa3oBaHUe, pac-
MIPOCTPAHSIET CBOE ACHCTBHE TONBKO HA TOCYAaPCTBEHHBIC ¥ MyHHUIIUIIAIEHBIC
oOpa3oBaTenbHbIC yupexkaeH!I. Bo3HIKaeT BOMPOC 0 MpaBe KakK0ro MOy-
YHTH BEICIIIEEe 00pa30BaHKE B HErOCYAapCTBEHHOI 00pa30BaTeIbHOI OpraHm-
3aIliU 32 CUET CPENCTB U3 (eeparbHOTo OIoKeTa, OomKeTa cyorexTa PO
WIN TTyTeM IodydeHus MHOH cyOcunuu. Crarbst 43 B 1I€JIOM HE COIEPKHUT
YIOMHUHAHUS O HETOCYJapCTBCHHBIX 00pa30BaTelbHbIX opranm3anusx. Co-
JIepKaHUE CTaThH OTHOCHTEIBHO BBICIIIETO 00pa30BaHMsI OCHOBAHO HAa COBET-
CKHX HOpMax 0e3 yueTa crenu(uKy AeUCTBYIOIICH CHCTEMBI 00pa30BaHuUs;

— OJHHUM M3 0053aTeNIbHBIX YCJIOBUN MOCTYIUICHUS B 00pa30BaTelib-
HBIE YUPEKACHUS SABIISETCS YCIEIIHOE IIPOXOXKIECHUE KOHKYPCHBIX UCIIBI-
TaHui. MOXXHO CcKa3aTh, YTO OTPUIATENIbHBIN WIIM HEAOCTATOUHbBIN JIJIs T1O-
CTYIUIEHHUS Ha «OECIUIaTHOE» MECTO pe3yibTaT He IMO3BOJSACT aOUTYpHUEHTY
BOCTIONIB30BAaThCS OIOKETHBIMU ACCUTHOBAHISIMY, a B PsiJie CITydaeB HE MO-
3BOJISICT PEaIN30BaTh CBOE MPABO Ha BICIIEE 00pa30BaHUE 3a CUET COOCTBEH-
HBIX CPEJICTB;

— TOJy4YeHHE BBICIIETO 00pa30BaHMs B 00pa30BaTENbHON OpraHm3a-
UM — IIPaBO, a He 003aHHOCTH. [ pasKIaHUH [0 CBOEMY YCMOTPEHHEO MOXKET
pean30BaTh MPaBoO Ha BEICIICE 00pa30BaHHUE MCKITIOYUTEIFHO KaK 3a CYCT
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COOCTBEHHBIX CPE/CTB, HE MBITA’ACh NMOCTYNUTH B BY3 33 CUET OIOKETHBIX
CPEJICTB, TAK U HA0OOPOT.

[IpaBo Ha BbIcIIee 00pa30BaHNE PEaTTM3yeTCsl MOCPEICTBOM 3aKIFOUCHHS
ME>K/Ty CTYJICHTOM M 00pa30BaTesIbHON OpraHn3anmeil I0ropopa 00 OKasaHun
00pa3oBaTeNnbHbIX YCIYyT. Bonpoc o mpuMeHeHHn JaHHOW IpaXJaHCKO-TIPaBO-
BOI KOHCTPYKIIMU OCTaeTCs JUCKYCCHOHHBIM, UTO oTpaxeHo B Tpyaax C. B. ba-
pabanosoii, B. B. Ksanunoii, B. B. Cnacckoii, E. A. Cyxanosa u B. M. CsIpbIx.
OcobeHHocTH 00s13aTeNbeTBa, periaMmenTHpyemMoro . 39 'K PO, no3sosstor
NPUNATH K BBIBOLLY O crieliuKe 00pa3oBaTelibHbIX IPABOOTHOIICHHUH 1 €€ 3Ha-
YUTETBHOM BBIXOJIE 32 IIPEJIEIbI ITPEyCMOTPEHHOTO JIOTOBOPHOTO PETYINPOBa-
HUs. Bo-1iepBbIx, oOecnieueHne npasa Ha BBICILIEE 00PA30BaHNE BHE 3aBUCHMO-
CTH OT ITOJIOKEHNH TOTOBOpPa pean3yeTcst Onarogapst KOMaHIHO-aIMIHHCTPA-
THBHOMY METOJTY BO3/IEHCTBHSA. BO-BTOPBIX, IpH peayn3aliy pasa Ha BEICIIIES
00pa3oBaHuE CTYJICHT 1 00pa30BaTEIIbHASI OPTaHU3AIHS HAXOIATCS B HEPABHOM
TIOJIOKEHNH, YTO HE XapaKTEPHO ISl 00513aTeIIbCTB B chepe OKa3aHHs YCIIyT.
3ananue, kotopoe cortacHo nonoxeHusiM ['K PD ncrionautens o0s13aH BbI-
TIOJTHUTH, BO MHOTOM 3aBUCHUT HE OT JKEJIaHHsI CTYJEHTa, a OT BBIPaOOTaHHOTO
Muno6prayku PO ®I'OC u ocHOBHOW 00pa3oBaTebHOI TPOrpamMMBl, MPH-
HSTOM By30M 0O€3 HEIOCPEICTBEHHOIO y4acTusl 3aKazunka. B-Tperbux, ocra-
€TCsl HEOIHO3HAYHBIM TOJIOKEHUE O «BO3ME3THOM» OKa3aHWU 00pa3oBaTesb-
HBIX YCIIYT JJISI JIUII, KOTOpbIe 00y9aloTCs HE 3a CYET COOCTBEHHBIX CPEICTB,
MOCKOJIbKY C HEMOCPEICTBEHHBIM TIIATENBIIUKOM (TOCYAapCTBO, CyOBbEKT PD,
MYHHULUNAIBHOE 00pa30BaHUE, IOPUIMUECKOE JINIIO) B OTHOLIEHUH KOHKPET-
HBIX 00YyYaIOMMXCS COITIAIEHNE B OOBIINHCTBE CIIydaeB HE 3aKJIIOYAETCs,
B TOM YHCJIE€ KOI7Ia B apec 00pa30BaTeIbHON OpraHn3aliy HalpaBiIseTcs Cyo-
CHMS JUIS TOATOTOBKH CTY/ICHTOB.

B. B. Kocapega,
cmapwuii npenodasamens kageopvr ompacneu npasa CII6I"YIT

CO3AAHUE METOAUK ONTUMAJIbHOW UHTErPALUA MUTPAHTOB
B POCCUWUCKOE OBLLEECTBO KAK OJHA U3 3AAY .
NMPABOBOIO PEMYJINPOBAHUSA MUTPALIMOHHBIX OTHOLLEHUW

EBponetickuit Coro3 n Poccuiickas denepaius BIepBbIe CO BPEMEH
BTopoif MUpOBOII BOWHBI CTAIIKMBAIOTCS C OOIBIIMMH IMOTOKAMH MHUTPaH-
TOB, KOTOpBIE HYKIAIOTCS B 3aLLUTE U Pa3MEIIEHNN Ha TEPPUTOPUHU CTpaH-
perumreHToB. OYeBHIHO, YTO TOCYAAPCTBO, KaK BAKHEHIITNI peryasTop 00-
IICCTBEHHBIX OTHOIICHUH, JOIDKHO CITOCOOCTBOBATH COXPAHCHUIO M Pa3BH-
THUIO MIPABOBOM KYJIBTYphI B CTpaHe.



B. B. Kocapesa 175

CoBpeMeHHast TOUTHKA B 00JaCTH MUT'PAIMOHHBIX OTHOIIEHHH OCTaBIIsA-
€T JMCKYCCHOHHBIM BOIIPOC MHKOPIOPAIIMY MUTPAHTOB. M3BeCTHO, 4TO MH-
TPaHTHI, TPUOBIBIINE B CTPAHY, B TOW WJIM HHON CTEIICHHU HYXK/IAIOTCS B UH-
TErpalyy Mo NPUYUHE IPABOBOTO, KYJIETYPHOTO, SI3BIKOBOTO, PEIUIHO3HOTO
HECOOTBETCTBHS. [0cynapcTBa cTpeMsITCsl pa3pelinTh JaHHYI0 mpodiemy,
(bopMHpYysl OCHOBHBIE 3aJ[a4M JJIsi BEIOMCTB B IPOrpaMMax, KOHLEHIIHIX
U CTpaTerHsiX.

B Poccuiickoit @eneparuu Ha koHer 2015 rozna obiiee 4nucio yKpanH-
CKHUX Tpax</iaH, oQUIMaIbHO NPU3HAHHBIX OCKEHIIAMH U TOJYYHBUINX yOe-
KHIIE, coCTaBmio 326 955 wenosek [1, c. 1]. TocymapcTBo-pertunueHT B JaH-
HOM CITy4yae 3aMHTEPECOBAHO HE TOJIBKO B MPHEME MHUTPAHTOB, HO M B CO3-
JTAaHUH JOMOTHHUTEIBHBIX MEP KOHTPOJS M PACIPEACICHUS] MPUOBIBIINX
WHOCTPAHHBIX TPAXK/IAH, UX JalbHEHIIeH afanTanuy Ha TEPPUTOPUHN pac-
cestenns. CeroHs MHTETPAIOHHBIC TPOTPAMMBI [UIsl MUTPAHTOB padOoTaroT
TOJIBKO B 4eThipex cyObekTax PO — Cankr-IlerepOypre, Jlenunrpaackoii,
OpenOyprekoit, CeepanoBckoid 1 TamOoBckoit obnactsix). st cTpaHsl, 3a-
HUMaIOIIEil BTOpOe MECTO B MHpE 10 MaciuTaly MUTPAIlMOHHOTO TIPUTOKA,
sTOro Maso. Benencrue cinaboi aantanyuy 1 HHTErpaluid MUTPaHTOB (ak-
TUYECKU HE HUCIIOJIb3YEeTCs UX TPYAOBOM MOTEHIMAN Ha 0Jaro CTpaHsbl, pac-
TET HaINpsDKEHUE B 00IIECTBE.

Taxum 00pa3oM, BayKHOH 3a/1a4eif MPaBOBOTO PETYITMPOBAHUS MUTPAIU-
OHHBIX OTHOILEHHH SIBIAETCS CO34aHUE METOAMK ONTHMAIBHON MHTETpa-
LM MUTPAHTOB B poccuiickoe obmiecTBo. [IporpaMMbl HHTErpanny sBiIs-
I0TCS TIPEIMETOM HCCIIEAOBAHNS PA3IMUHBIX TOCYJapCTBEHHBIX BEIOMCTB
U KJIIOYOM K ONTHMAIILHOMY peryaupoBaHuio Murpanuu. Tak, B EBpoco-
103€ /10 BOBHHKHOBEHHSI MUTPAIMOHHOTO KPU3MCA MHUTPAHT MOT yCIIeII-
HO MHKOPTIOpHUpOBaThCs. OCHOBHBIMH TPEOOBAHUSMH, MPEIbSIBIIEMBIMA
K HeMmy, ObUIH TPYJOYCTPOHCTBO ¥ 3HAHHE SI3bIKa CTpaHbl-penunueHTa. He-
raTuBHBIE (PAKTOPHI B CTpaHe-JOHOpE, TAKHE KaK JTUCKPUMUHAIMS U pa-
CHU3M, a TaKKe OTCYTCTBHE OJIarONpPUSITHBIX YCIOBUH KHM3HHU, CIIOCOOCTBY-
10T yCIIELIHOM MHTErpauuu B crpaHe-penunuenre. Hanpumep, Bo Opan-
UK AeUcTBYOT [IporpaMmMa nprema MHOCTPAHHBIX IPaXkJaH Ha MECTHOM
ypoBue (Plan Departemental d’Accueil) v pernoHaabHbIe HHTETPAIIMOHHBIC
MIPOTpaMMBI TSI HHOCTPAHHBIX TpaxnaaH (Plan Regional d’Integration des
Populations Immigrees). JlanabIe TpOrpaMMBI BKITIOYAIOT MEPHI, PEKOMEH-
Jyemble MeXBETOMCTBEHHBIM KOMUTETOM 10 MHTETPAINH, KOTOPBIE OCY-
IIECTBIIAIOTCS] HA MECTHOM YPOBHE. 1 J1aBbI aIMHHUCTPALNil OTBETCTBEHHBI
3a CIIa)KEHHOCTD JIEHCTBHH BCEX OOIIECTBEHHBIX CITYXKO0, MECTHBIX U PETHO-
HaJIbHBIX OPTaHN3aIMH 10 BOITPOCAM MHTETPALIOHHBIX IIPOTPAMM, JICHCTBY-
IOLIMX B OTHOIICHMH MHUIPaHTOB. B pamkax mporpamm KakJblii MUTPaHT,
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COOTBETCTBYIOIIUI TPeOOBaHUSIM HHTETPALMOHHON TIOUTHKU €BPOIIEHCKO-
TO TOCyIapcTBa, 00s3aH 3aKIIOYUTh KOHTPAKT 110 TPHUEMy U WHTETPAIlHU,
MIPOITH Kypc (QPaHIy3CKOTO S3bIKA.

HanponanbHOE areHTCTBO 10 BONPOCAM COLMAIbHON KOHCOJIHIALMN
W PaBHBIX BO3MOXKHOCTEH (Agence nationale pour la cohesion sociale et
l’egalite des chances, ACSE) siBisieTCsl TapaHTOM HCIOJHEHUS TOCYyaap-
CTBEHHBIX IIPOrpaMM 110 HHTETPalMy U aJanTanuu, 0opsoe ¢ JUCKpUMHUHA-
el 1 00eCleYeHNIO PaBHbIX MIPAaB MUIPAHTOB. JlesTENbHOCTh areHTCTBA
OCYIIIECTBIISACTCS 1O HECKOJIIBKUM HANpaBICHHUSIM: CBOOOMA JOCTyIa K CO-
[IUABHBIM yCIyTaM, peajn3anus IporpaMM C PaBHBIMH BO3MOXKHOCTSIMH,
6oprba ¢ quckpuMHUHANKEH B obmecTBe. HecMoTpst Ha TO 4TO paccerneHne
MUTPAHTOB OCYIIECTBISCTCS Ha MPHUHIIUIIAX PABEHCTBA M KOHTPOIUPYETCS
CO CTOPOHBI OTBETCTBEHHBIX OPTaHU3ALNH, IMEIOTCS CITydan JUCKPUMITHA-
WU TIpHU oOecriedeHun KbeM. C MOMEHTa BOSHUKHOBCHHS €BPOIEHCKOTO
MUTPALMOHHOTO KPU3HCa CUTYalusl TOJIBKO YXY/IINIach, B CTPAHE TOSIBIIS-
eTcs Bce OoIIbIle HeOIaronpusTHEIX paiilOHOB C MUTPAHTaMHU.

B ®unnsHAMM MOIX0M K HHOCTPAHHBIM TpakIaHaM, JKEIaroIIuM HUH-
KOPIIOPUPOBAThCS B PUHCKOE 0OIIECTBO, OCHOBBIBACTCS HA TPUHIUIIAX Pa-
BEHCTBA U PerIaMEeHTHPYeTCsl 3aKOHOM 00 MHTerpauuu. [IpuHnmast Bo BHU-
MaHue GUHCKUH aeMorpadudecKuil KpU3UcC (COKPAIICHHE TPYI0CIOCO0-
HOT'O HAaCEJEeHHsI), TOCYAapCTBO CTPEMHUTCSI IOMOYb BHOBb IPHUOBIBIIUM
MHUTpPaHTaM B MPHOOpPETEHUH YMEHUIN W 3HAHUU, pa3MEIIEHNH Ha TEePpHU-
TOPHHU CTPaHBI.

Uro xacaercst Poccun, To 31ech B 2012 romy 0OCHOBHEIE TIPOOIIEMBI B ce-
e UHKOpIIOpaIiu O6UTH c(hOpPMYITHPOBAHBI B TPEX KITFOYEBBIX IPABOBHIX aK-
tax: KoHIemnmmu rocynapcTBeHHOH MHUTPAaMOHHONW monuTuku; CTparerun
rocylapCcTBEHHON HauMoHalbHOM nonutuku P®; Ykaze Ilpesunenta PO
«O peanuzanuy rocyJapCTBEHHON IIPOrpaMMBI 110 OKAa3aHUIO COJIEHCTBUS
J0OpOBOJILHOMY IepecesieHHI0 B PO cooTedecTBEHHUKOB, POKUBAIOIINX
3a pyOeKOM».

[Topsnok pacnpeneneHuss MUTPAHTOB ¢ YKpauHsbl onpezeneH [loctaHoB-
nenueM [IpaButensctBa PO o1 22.07.2014 Ne 691 (pen. Ot 26.12.2014) «O0
YTBEPIKICHNH pacipeneieHus no cyorexram Poccuiickoit @eneparyu rpax-
JaH YKpawWHBI U JUI 0€3 IpakIaHCTBa, TOCTOSHHO MPOKMBABIINX Ha TEp-
puTtopun YKpawHBl U IPUOBIBIIUX Ha Tepputopuio Poccuiickoit denepa-
MU B SKCTPEHHOM MacCCOBOM TOpsIKe». J[aHHBIM aKTOM OBLIO YTBEPIKICHO
pacmpeneneHne HHOCTPAHHBIX TPAKAAH U JHI Oe3 TPpa)KIaHCTBa IO PErHo-
HaMm Poccnn, mprOBIBIIAX B 9KCTPEHHO-MAcCOBOM Mopsiake. Pactipenencurne
MHUTPAHTOB MPOU3OIIIO CIIAXKEHHO O1arofapst KOOpAWHALNY JICHCTBUN pa3-
JUYHBIX BEIOMCTB, OJJHAKO MPOTPAMM I aJalTallii U MHTCTPALUU MH-
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TpaHTOB OBLIO HemocTaroyHo. B coorBercTBHU ¢ DenepanbHBIM 3aKOHOM
o1 06.10.1999 Ne 184-®3 u ®enepanbHoro 3akoHa ot 06.10.2003 Ne 131-D3
HA PETHOHAIEHOM H MECTHOM YPOBHSX JTOJKHBI OBITH CO3/IaHBI YCIIOBUS IS
WHTETPALUU U aIalTallid MUTPAHTOB, HO HEPa3BUTOCTh HHCTUTYTOB IO/~
JIEP>KKH MUTPAHTOB, ciabas colMaibHas MOAICPIKKa, ciiabdasi MOaIepiKKa
4acTHBIX ()OHJIOB M OpPraHHU3aIlNi, I3bIKOBOW U KYJIBTYpHBIN Oapbep 3HAYM-
TEJILHO OCJIOXKHSIOT ITPOIIECC MHTETPAllMU MUTPAHTOB B IEJIOM.

Bonpoc mHKOpnopanuu MUTPAHTOB O CHUX MOP OCTAETCS OTKPBITHIM.
OuyeBuIHO, YTO T 3()(HEKTUBHON aganTallii U WHTETPALUH HEOOXOIUMBI
paszpaboTka 1 BHeApeHue 0ojiee MPOTPECCUBHBIX Mep (CO3MaHue aIamnTaIu-
OHHBIX TIPOTPaMM B Ka)KJIOM PETHOHE, IPHUBJICYCHUE YACTHBIX OOIIECTBEH-
HBIX OpraHu3aui, GOHIO0B, pa3paboTka METONUK T OOYUICHHUS MPUEIKIIX
HEOOXOIMMBIM B CTpaHE HABBIKAM W YMEHHSIM, S3BIKY, IIPAaBOBOH TPaMOTHO-
CTH U T. A.). OT Ka9eCTBEHHOTO PEUICHUS BOIPOCa MHTErPAIlid MUTPAHTOB
3aBHCHUT COLMATBHO-TIOJUTHYCCKAs], SKOHOMUYECKas, KyIbTypHasi CTaOMIIb-
HOCTb FOCYJIapCTB, a TaKKe 00phOa C MPECTYITHOCTHIO.

M. A. NlaBpuk,

doyenm Kaghedpwl meopuu npasa u npasooxparumenvroi desmenvrnocmu CI16I'VTI,
Kanouoam opuouyeckux Hayk

K BOMPOCY Ob YHUBEPCAJIN3ME U NAPTUKY/IIPU3ME
B MPABOBOU APTYMEHTALIUU

CoBpeMEeHHBIH 3Tal pa3BUTHS MpaBa KaK CIEIU(PHUIECKOTO COIHATbHO-
KyJIBTYPHOTO SIBJICHHS aKTyaJIH3UPyeT BOIPOCHI MEXaHM3Ma (pOPMHUPOBAHUS
CyeOHBIX PeLIeHH TP PACCMOTPEHUH OTAEIBHBIX ACIIEKTOB pa3rpaHHde-
HUSI IPABOBBIX CHCTEM COBPEMEHHOCTH, (POPMYITHPOBAHUH ITPABOBBIX MO3H-
LU BHYTPUTOCYJapCTBEHHBIX CYJACOHBIX OPTaHOB, MEXIyHAPOIAHBIX CYI0B
U TIPU HaXOXKACHUU MyTel TapMOHU3ALUU MEXKAY HUMHU.

Tax, cnenuduueckoil 0COOCHHOCTBIO CTPaH aHIIOCAKCOHCKOTO IIPaBa sB-
JIIETCSL OPUEHTALMS] HA UHIYKTUBHOE U AHAJIOTUYHOE MBIILIIIEHUE, B TO BPEMsI
KaK pOMaHO-IepMaHCKas [IpaBOBasi TPAJULUS TATOTEET K IeAYKIUH B IIPaBO-
BOM aprymeHTanuu. J{jis poccuiickoii cyneOHoN CHCTEMBI XapaKTePHbBIM SBIIS-
eTcs mpeodIailaHne KOHTHHEHTAIBHBIX IPABOBBIX HAYAJI, IIPU 3TOM ITPUMEHE-
HHE TIpaBa [0 aHAJIOTHH TAKXKE HE BBI3BIBAET OTTOP)KEHHUS. YBEINUYEHHE 00b-
€Ma apryMeHTaluy WHAYKTUBHOTO CBOMCTBA M PACCYXKIEHUH T10 aHAIOTUU
HEPEeJIKO MPUBOUT K YCUIICHHIO ITO3UINH TaK Ha3bIBAEMOTO CY/IeOHOTO aKTH-
BU3Ma, TIPEATIONATAIONIET0 BHEIPEHNE IPABOCYIHS B c(hepy IPaBOTBOPIECTBA
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B CIIy4asx Oe3neHCTBUS 3aKOHO/ATENBHON BIIACTH WIIH NMPHHATHS €10 3aKO0-
HOB, IPOTHBOPEYAIINX 0230BBIM KOHCTHTYIIHOHHBIM ITOJIOKEHUSIM. [1pH aTOM
B IOPUINYECKOM HayKe OTMEJaeTcs MpoliieMa yMECTHOCTH CYJIOB JIaBaTh 00-
IIHE OTIPEAEIICHUsI, HE SBIISIOIINECS CTPOTO HEOOXOIMMBIMH 110 00CTOSATEIb-
CTBaM KOHKPETHOTO JIeJIa, HO KOTOPBIE B TAJIbHEHIIIEM CMOTYT OMEIIaTh THo-
KOCTH Cy/Ia B IIPHHSITHU Cy/IE€OHBIX aKTOB.

CnoXHBIM COBPEMEHHBIH 3Tal B3auMoACHCTBUS Mex a1y KoHcTUTyIHOH-
HeiM CynoMm Poccuiickoit @eneparuu 1 EBpomneiickum cyioM 1o TipaBaM de-
JIOBEKa TaKKe MPUIAeT YKa3aHHBIM BOIPOCcaM 0co0oe 3HaueHne, 0003Haqast
HEOOXOMMOCTb TTOMCKA KOMIIPOMHCCOB, BO3MOXHOTO TOJIBKO IIPH B3aUMO-
TTOHWMAaHHH ¥ B3aNMOYBaKEHHUH TaHHBIX CYOBEKTOB, BRIPAOOTKE 00IIIeH Me-
TOIAWKH U3y4YEHHsI TPABOMOPSIIKOB.

B cBsI31 ¢ 9THM NpeacTaBseTCs 3aCiIyKUBAOIUM BHUMAHHS TOIXOJ, 3a-
KITIOYAIOLIUKCS B PACCMOTPEHNU IPaBa U MPaBOBOM apryMeHTAIUH ¢ MO3H-
UH yaeHns: MopaibHoH (rnocoduu 00 yHHBEpcaIM3Me U NapTUKYIISIPU3ME.

KraccrueckuM 1moixooM B MOpalIbHOM GpHiT0co(h M BEICTYIAET YHUBEP-
caJiu3M (KOT/1a ITOBE/ICHHE OIIEHMBACTCSI NCXO/IS U3 3apaHee JaHHBIX YHUBEP-
CaJIbHBIX TIPaBHJI), BMECTE C TEM B COBPEMEHHOH (huiocoduu mapTukys-
PpHU3M Takoke UMeeT MecTo. OTIpaBHON TOUKON MAPTUKYISPU3Ma BBICTYIAET
OTCYTCTBHUE IEPCHEKTUB U HEOOXOMMOCTH B IOUCKE YHUBEPCAIBHBIX HOP-
MaTUBOB B 3THKe. CONIaCHO NapTUKYISIPUCTCKON MOPaTbHON TEOPUH, yMECT-
HOCTb apIyMEHTOB UMEET CBOW MCTOYHHUK HE B HOPMaxX, a B KOHTEKCTE. MBI
MOYKEM YCTaHOBUTb IIPUYHHBI TIOBEICHUS B KOHKPETHOM CIIy4ae U CHeIarhb
COOTBETCTBYIOIINI BBIBOJI, HO HE BIIPaBE MOBTOPUTH YKA3aHHYIO apryMEHTa-
LUIO U BBIBOJBI K KQKJIOMYy KOHKPETHOMY Apyromy ciy4daro. [lapTuxymsapu-
CTBI OTCTAaUBAIOT HOBYIO KOHIEMIIAIO HOPMBI U, CII€A0BATEIbHO, HOBBII J10-
THYECKHUH M1a0JIOH HOPMAaTHBHOTO MBIIIICHUSI.

CormacHO TpaauIuy, UAYLIEH B MPABOINOHUMAHUU OT APUCTOTENs, BCE
NIPaBO YHUBEPCAJILHO; BMECTE C TEM B HEKOTOPBIX CIIydasiX HEBO3MOXKHO, YTO-
OBl yHHBEPCAIILHOE YTBEPIKACHHUE SIBISUIOCH KOPPEKTHBIM. B Tex ciyuasx,
KOIjla He0OXOMMO TOBOPUTH YHHBEPCAJIBHO, HO HEBO3MOXKHO CJIENIaTh ITO
KOPPEKTHO (OOBIYHBIN CiTydail IJIsl IpaBa), HE MCKIIIOYACTCS BO3MOXHOCTh
omnOku. TakoBa peabHOCTh: OIIMOKA 3aKJII0YaeTCs HE B [IPaBe, HE B 3aKO-
HoOJ/arese, a B IPUPOJIE BEILEH.

ITonnMast mpaBoO Kak KOPPEKTHOCTh CUTyallMX IPaBUIIAM, HOPMaM HIIH
MIPUHIMIIAM, & TAKXKe KaK MPOIIECC YCTAHOBICHUS MTOAOOHON KOPPEKTHOCTH
B JICSITEIIBHOCTH TPETHETo OECIIPUCTPACTHOTO CYyObEKTa B CHOPHBIX OTHOIIIE-
HUSIX, CIENYeT 3a1aThCs BOIPOCOM: OCYILECTBIIAETCS JIM B YKa3aHHOM TIPO-
ecce AesITeNbHOCTD M0 MPOBEPKE CUTYaI[UH 3apaHee JAHHOMY YHUBEPCANb-
HOMY MpaBUITy, HOPME, IPUHLUIY WX UMEET MECTO CO3JaHNEe UHIUBUyalIb-
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HOT'O IPAaBOBOI'O PELIEHMsI AJIsl KaKJOr0o KOHKPETHOTO citydast. Wi, roBops
MHBIMH CJIOBAMHU: KaKasl U3 KOHLENLIUNA — YHUBEPCAIU3M WU MAPTUKYIIS-
pU3M — TpUMEHSIeTCs (JI0JDKHA IPUMEHSTRCS) B TIPABOBOIT cdepe.

C yHUBEpPCAITH3MOM KOPPEIUPYIOT IIEHHOCTH CTAOMIBHOCTH, IIPECKa3y-
eMocTH, (hOpMaTLHOTO PABEHCTBA. B TO BpeMsl Kak MapTUKYIISIPU3M B OCHOB-
HOM CBSI3aH C IICHHOCTSIMU CIIPABEIIMBOCTH, THOKOCTU MPABOBOTO PETYIIH-
poBaHus, UHIAUBUAYAIU3aLUU [IOJAXOIL0B.

O06e MozeTH MPEACTABISIOTCS MO-CBOEMY JOTMYHBIMH U SMITUPUICCKH
UMCIOIIIUMU MECTO. HpI/I 3TOM Ha HaCTOﬂHlI/II‘/’I MOMCHT CJIOKHO ONPCACINTD
OHO3HAYHBIN MPHOPUTET KaKOH-T100 OXHOM M3 yKa3aHHBIX Mojeneil. Bri-
60p MEXIy HUIMH JOJDKEH OCYIIECTBISATHCS NCXOMS U3 Pa3yMHOH HE0O0X0Iu-
MOCTH, OTIPEIENIIEMON IPAaBOBBIM COOOMIECTBOM (TIOA KOTOPHIM B TaHHOM
KOHTEKCTE ITOHUMAIOTCS MPO(EeCCHOHANBHBIE YYACTHUKA MTPABOTBOPIECKIIX
1 TIPaBOIIPUMECHUTEIHHBIX OTHOIICHHIT) Ha OCHOBE IIEHHOCTEH 00IIECTBA, BBI-
pasuTeneM KOTOPOTro YKa3aHHOE COOOIIECTBO SBISCTCS.

B cityuae xe Komu3uil Mex1y JaHHBIMU LIEHHOCTSMH Iepe]] IPaBoM CTa-
BUTCSI CIIIE OJTHA CIIOXKHASI 3371a4a, MOJICIb Pa3peIICHUs] KOTOPOi 0003HaYCHA
B 0coOoM MHeHUU cyipH I A. ['apkuesa mo oJJHOMY U3 i1, PACCMOTPCHHBIX
Koncruryumonnsim Cynom Poccuiickoii deneparyn: «Heodxonumo uckars
CHpaBeﬂHHBBIﬁ 6anch MEXIY paBHO3HAYHBIMU KOHCTUTYHUOHHBIMU IICHHO-
cTsamu. bajanc MO)XHO cuuTarhb CIIpaBCIJIMBBIM, KOTJIa HU O}IHOﬁ N3 OTUX LICH-
HOCTEH He 0TAaeTCs O€3yCIOBHBIA MIPHUOPHUTET, a JEHCTBUE OHOTO TIPUHIIH-
na (IIEHHOCTH, TpaBa) CO31aeT UMMAHEHTHBIE MPEIeNbl IS APYTOTo IIPHH-
una (TipaBa WM KOHCTUTYIIHOHHOM IEHHOCTH )».

B. B. Mopo3o0B,

doyenm raghedpwl ompaceti npasa CIT0I'VII, kanouoam wopuoudeckux Hayk

HOBbIE ®OPMbl 3AHATOCTU U NMPOBJIEMbI TPY,0BOI0 MPABA

Tpynosslie npasa, paspaborannbie B XX BEKe M yCIICITHO IIPUMEHSIBIIH-
ecst B 00J1aCTH PEery/IMpoBaHUsl TPYOBBIX OTHOIIEHUH HHIYCTPHAIBHOTO 00-
IIeCTBa, OBICTPO TEPSIOT CBOM TIO3UIIUH ITPU HOBOI 0OIIECTBEHHOW OpraHu3a-
UM Tpyna. B ycaoBusx, koraa B pa3BUTHIX CTpaHaX MPOUCXOAUT HACKIIIICHHUE
PBIHKA TOTPEOJICHUS ¥ COXPAHSIETCs JKellaHWe PeIPUHUMATENIeH M0yaTh
MaKCHMaJIbHYIO TPUOBLTH, U3MEHIIIACh CHCTEMAa B3aUMOOTHOIIICHUN MEKIY
TPYIOM M KamuTajaoMm. Paboronarenn mo-apyromy cTajiud U BOCIPUHHMATh
TaKue CYUTaroImuecs (GyHIaMEHTAIbHBIMU FAPAHTHH, KaK cTaOWIbHas 3apa-
OoTHast T1aTa, TOCTOSIHHAS 3aHATOCTh U Ap. OHM HA3BIBAIOT UX U3/IEPKKAMHI
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WH/TyCTPUAJIbHOH 3110XH, HECOBMECTHMOH C IPOTPECCOM ITOCTHH LY CTPHAIb-
HO nmBmm3anuu. HeoO6XoanmMocTh SKOHOMUH PECYpPCOB H )KECTKOE Tpe©o-
BaHME BHELIHEH cpefbl K MOCTOSHHOM MOAEPHU3AINH TIPEJONPEICIIIIN H3-
MEHEHHE CTpaTeruy NoBeIeHNs1 paboToiaresiell B OTHOIICHHH HAEMHBIX pa-
60THIKOB. [T0ATOMY IPOMCXOANUT OBICTPOE PACTIPOCTPAHEHNE «HETHITUIHOID
(hOpPMBI 3aHATOCTH ¥ ACSATEIBHOCTH YaCTHBIX areHTCTB 3aHATOCTH. [lox «He-
TUIUYHOW» MPUHATO MOHUMATh 3aHITOCTb, OTIMYAIOILYIOCS OT CTAaHAAPT-
HOMW, OCHOBAaHHOI Ha ITOCTOSIHHOM TPY/IOBOM KOHTpPAaKTe (B CHCTEME POCCHI-
CKOTO TPY/IOBOTO 3aKOHOJATENbCTBA — «TPYAOBOM JOTOBOP, 3aKIIOUCHHBII
Ha HEOIPEIEICHHBIH cpok»). K «HeTunuyHeM» hopmMaM OTHOCAT clemy-
fore (OpMBI 3aHATOCTH:

— BpeMeHHas 3aHATOCTh (B Poccnn — cpouHsIil TpymoBoOii 10TOBOD);

— CaMO3aH;TOCTB;

— YacTWYHAS 3aHATOCTh — 3aHATOCTh Y KOHKPETHOTO paboTomaTers,
BO3MOYKHO, Ha OCHOBE ITOCTOSTHHOTO KOHTPAKTa, HO HETIOIHOE padouee BpeMs;

— ayrtcraduHT, 3aHATOCTh Yepe3 KaJpOBhIe areHTCTBA — CHCTEMa,
MIpY KOTOPOH PabOTHUKN HAHUMAIOTCS He paboToaresieM, a ClielaIbHbIM
areHTCTBOM.

JlesTenbHOCTh YaCTHBIX areHTCTB 3aHATOCTH B TEUEHHE BCETO BPEMEHHU
cyliecTBOBaHMA MexayHapoaHoi opranu3anuu Tpyna (¢ 1919 r.) Bei3siBa-
et MHoro cropoB. B 1997 roxy 6sima npunsita Konsennus Ne 181 o gact-
HBIX areHTCTBAX 3aHATOCTH, KOTOPask OCTABIISET OOJIBIIOE IPOCTPAHCTBO AJIS
yIIeMIIEHUS HHTepecoB paboTHIKOB. C MOMEHTA MPUHATHS OHA OBLIa paTH-
¢ummposana 23 rocymapcTBamu. Poccns ee He patudunrposaa 1 B Ormkai-
mee BpeMst Bps JH patudunupyer. JleraipHOe MCHONB30BaHUE 3a€MHOTO
TpyZAa [0 POCCUICKOMY TPYIOBOMY 3aKOHOJIAaTEIILCTBY HEBO3MOXKHO, TAaK KaK
B cooTBeTcTBUH cO CT. 56 TK P® TpynoBble OTHOIIEHUS — 3TO OTHOLIEHUS
MEXIy IBYMsl, @ HE TpeMs CTopoHaMHU. TeM He MeHee, HeCMOTpsI Ha (paKTH-
YECKYI0 He3aKOHHOCTh 3a€MHOT0 TPYy/ia, OH IHUPOKO NpakTHKyeTcs B Poccun.
Bo3MoKHOCT IPUMEHEHNUS pabOTOIaTeNIIMI HOBBIX CXEM IpHeMa Ha pado-
Ty BbITeKaeT u3 cT. 421 I'paxxaanckoro kojaekca PO, yctanapiauBarome, 4to
rpaxaHe U I0pUIHYECKUe JTUIa CBOOOIHBI B 3aKJIFOYEHUH JOTOBOPA.

[IpenmymiecTBa 3aeMHOTO Tpy/a I paboToAaTeNei OUEBUIHBI: BMECTO
TOTO YTOOBI CO3/1aBATh HOBBIE TIOJIHOLIEHHBIE PAO0OYHE MECTA, IPEIIPUHIMA-
TEIIN MOTYT «apeH/I0BaTh» PAOOTHUKOB y areHTCTBA 3aHATOCTH, UMESI BO3-
MOYKHOCTB B 0001 MOMEHT 0€3 BCSIKHX KOMIIEHCAIN N30aBUTLCS OT HE-
HYXHOTO paboTHHKa. Kak npaBuiio, y Takux paOOTHHKOB 3apaboTHas ruiara
HIDKE, 4eM Y «IIOJTHOIIEHHBIX» PA0OTHUKOB JaHHOTO padoronarens. Takue pa-
OOTHUKM M MeHee TpeOOBaTEIbHBI K YCIOBHSIM pabOTHI, COOIIONECHHIO TEX-
HUKH 0e301acHOCTH U Jip. Bee ot HOBBIEe (hOopMBI IipHieMa Ha paboTy HoIy-
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YUK IIUPOKOE paclpocTpaHeHne B cTpaHax 3amamnoii EBporer u CIIA.
K mpumepy, B cepenune 2000-x rogoB Ha «HETUIIMYHYIO» 3aHIATOCTH B Be-
JTMKOOpUTaHUH TpUXOAHIIock 45 % Bcero peiHka Tpyaa. B Jlannu, Mcnannmy,
Wranuu, 1lIBennun ucnonb30BaHUE 3a€MHOTO TPY/a B MTOCIIEAHUE TObI yBe-
JIMYUIIOCH B IIATH pas.

[TpoTuB nerayu3anyy 3aeMHOTO TPy/a TPaJUIMOHHO BBICTYNAIOT Mpod-
coro3Hble opranmuzanuu. B cepenune 1990-x rogoB 3amajgHoeBpoIeicKoe
poQcOr03HOE JABMIKEHHE OTKPBITO MPU3HAIIO «HETUIIHYHBIS» (HOPMBI MPH-
eMa Ha paboTy B KauecTBE COBPEMEHHOM MPUYMHBI TPYJOBBIX KOH(INKTOB
1 OZIHMM U3 OCHOBHBIX (h)aKTOPOB, yIPOXKAFOLINX OJIaroCOCTOSHUIO pabOTHH-
koB. Kpome yka3aHHBIX HEZOCTATKOB, TPO(COI03bI HA3BIBAIOT EIIIE:

— HEepacmpoCTpaHEHHE Ha PAOOTHNUKOB JECHCTBUS KOJUIEKTHBHOTO J0-
TOBODA;

— HEBO3MOXKHOCTH BCTYIIUTh B NEPBUYHYIO MPO(COIO3HYIO OpraHu-
3aLHI0.

Connosornieckue UCciieI0BaHus MOKa3bIBAIOT, YTO OOJIBIIMHCTBO 3aEM-
HBIX Pa0OOTHUKOB MPEANOWIH Obl PA0OTATh MO «OOBIYHBIMY CTAOMIIBHBIM TPY-
JIOBBIM JIOrOBOpaM. B poccuiickoM TpynoBoM IpaBe 3aeMHBIH Tpya — Mpea-
MET JAOCTaTOYHO OCTPHIX cropoB. Ho oueBuaHO, UTO Jeranu3anus 3aéMHO-
ro Tpyaa B HacTosIiee BpeMs B Poccun npobiemaTiyHa, Tak Kak HepeaabHO
NIPE/ICTAaBUTh cede, KaK Ha MPAKTUKE Oy/IeT OCYLIECTBIATHCS MPUHIIUIT He-
YXYAIICHUS YCIOBUH TPyZa 3a€MHBIX pAOOTHHUKOB 10 CPABHEHHUIO C OOBIUHbI-
Mu. bonee Toro, mpodeccop A. @. HypTanHOBa cCUUTACT JIETaTH3AIINIO0 3a€M-
HOTO TPy/a HE TOJIBKO HEOTIPABAAHHOMN € MPABOBOI TOUKHM 3pEHNS, HO U 0€3-
HPABCTBEHHOM C TOUKH 3PEHUSI MOPAJIH.

U. A. NapaxuHa,
mazucmpanm I kypca iopuouueckozo gpaxynomema CI0I'VII

CMW KAK CYBbEKT U UHCTPYMEHT
NPABOBOIO MPOCBELLEHUA HACEJIEHUA

Pybexx XX—XXI BekoB 03HAMEHOBAJICS TPOTPECCUBHBIM Pa3BUTHEM II0-
JUTHYECKOH, COMOKYIBTYpPHOH, MTpaBoBOU cdep ku3HU Poccun. Baxueii-
IIMMH JIEMEHTaMH, TOCITY>KHUBIIMMHU JIOKOMOTHBOM 3TOH TWHAMUKH, SBIIS-
IOTCSI CpeCTBA MAacCOBOW MH(OpMannu, K KOTOPbIM CETOAHSI OTHOCST TO,
0e3 yero MHOTHE HE MPEACTABISIOT CBOIO JKU3Hb: TEJICBUJICHNE, palo, Ta-
3eThl U KypHaibl, UHTepHeT. Bce 9TO HACTONBKO MPOYHO BOILIO B MOBCE-
HEBHYIO ’)KH3Hb, YTO YU€HBIE FTOBOPSAT O HEKOH OTAEIbHOM COLMOKYIBTYpHOM
pEeaNbHOCTH, B paMKax KOTOPOW ayAMTOPHM COOOIIAETCS O MPOUCXOISIINX
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B MHUpE COOBITHAX, JOHOCUTCS U pacupenensercss HHpopManus, HO IJ1aB-
HOe — (hopmupyeTcs obiecTBeHHOE co3Hanue. MimenHo CMU BricTymaroT
MOITHEHIIINM MaHMITYJIITOPOM KaK OTAEIBHO B3STOTO MHIMBHIA, TaK U 00-
LIECTBA B LIEJIOM.

MesxayHapOoAHBII MAKT O TPayKAAHCKUX U MOIUTHYECKHUX MpaBax 1966 ro-
na (nanee — Ilakt), ocHOBaHHBIN Ha BceoOmiel aekiapanuy npas 4eaoBe-
Ka, B CT. 19 3akperuiseT HopMY, 4TO CB0OO/Ia MHEHHUIA, a TaKke cBOOOIa X
BBIPQ)KEHUSI BKYTIE SIBIIAIOTCS HEOTHEMJIEMBIMH YCIOBUSIMH BCECTOPOHHETO
pa3BuTHa TuuHOCTH. CBOOOIHAS, HE MOAJISKAIIIAs IEH3YPE ¥ OTPAaHUYCHUAM
mpecca u Apyrue cpeicTBa HHGOPMAITUH B II0OOM 00IIECTBE SIBIISTIOTCS BaK-
HBIM 3JIEMEHTOM O0OecredeHusI CBOOOIbI MHEHUH U MX BbIpakeHMs. Kpome
Toro, B [lakTe nekmapupyercst mpaBo CPEACTB MacCOBOH HHGOPMAIINH TOITY-
4aTh CBEJCHUS, HA KOTOPBIC OHU ONMPAIOTCS TPH BHIIOJIHEHNH CBOUX (yHK-
. [lInpokast 00IEeCTBEHHOCTD, B CBOIO O4Yepe/Ib, IMEET MPABO IMOTydaTh
MIPOIYKT JESITEIILHOCTH CPE/ICTB MH(OpMAIIH.

HeiictBytomast Koncrurynus PO B u. 3 cr. 29 npoBosrianiaer cBobo-
JIy MaccoBoit nadopmaruu, 3anperas nensypy. [lonoxxenue gaHHoi cratbu
roBoput o Poccuiickoit @eaeparyu kak 0 rocyaapcTBe 1eMOKPaTHIeCKOM,
NpuU3HaKoLeM pazHooOpasue MHeHHH. TeM He MeHee UMEHHO 29-s1 cTaThs
KoHcTuTynmm umeer 00JbII0e YMCIIO0 OTPaHMYCHUH, TaK Kak cBOOOIa MbIC-
JIY ¥ CTIOBA HE MOXeT ObITh a0comoTHON. B wactHocTH, HOpMBI ['K PO, Ko-
All P®, YK P® npemycmaTpuBaloT Mepbl HaKa3aHHs 3a KIEBETY, IMyOInd-
HBIE TIPU3bIBBI K HAIINOHAIBHON BPaXKAE | T. 1.

3anpeT neH3ypbl 03HAYaET, YTO HE MOXKET OBbITh JIUI] MITH OPTaHOB, HA/I3H-
paromux 3a padororr CMU, obmagaronux mpaBoM 3ampemiaTh pacipocTpa-
HEHHE KakoH-1100 nHpopMannu. OrpaHIYeHNEM BBICTYTIACT IUIacT HHPOP-
Mal1H, COCTaBIIAIONIEN FOCY1apCTBEHHYIO TaliHY.

ITon CMU B 3axone P® ot 1991 roga noHumaeTcsi «nepuoanyeckoe mne-
yaTHOE U3/1aHKe, CeTeBOE U3IaHue, TeJIeKaHal, paJloKaHaJ, TeJIeIporpamMma,
paauonporpaMma, BUAECONporpaMmMa, KHHOXPOHUKAIbHAs IporpaMMa, HHas
(hopMa NepruoIMuecKoro pacrpoCcTpaHeH s MaCCOBOM MH(OPMALIUH IO 110~
CTOSITHHBIM HaMEHOBAHUEM (Ha3BaHHEM )».

VYuukansHocTh CMU 3akirouaeTcsi B X MIMPOKUX BO3ZMOXKHOCTSIX BO3-
JEeWCTBHS Ha BHYTPEHHUH MUDP MHANBUIOB. DTO OOBSCHSIETCS IPEXkKIE BCE-
ro crtocobHOoCThI0 CMU K MaccoBOMy colMaTbHOMY BIMAHUIO. B Hammm gHU
MIPaBOBOE MPOCBELICHUE HACEIECHHUSI MOXKET OCYIIECTBISTHCS PA3THIHBIMA
cyObeKkTamu (TOCyIapCTBOM IOCPEACTBOM OPTaHOB IOCYIAapCTBEHHOH Bia-
CTH, CPEJICTBAMH MacCOBOW MH(pOPMAINH, OOIIECTBEHHBIMH U KOMMeEpYe-
CKUMH OpTraHM3alUsIMH U T. 1.). BoT, Ha Ham B3mIs1/1, HanboJee MONMHBIN CIH-
COK CyOBEKTOB ()OPMHUPOBaHMUS PABOBOI KyJIBTYPHI:
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1) cembs;

2) yueOHbIe 3aBE/ICHUS;

3) oOlIecTBEeHHbIE OpraHU3alUH;

4) CMU;

5) rocymapcTBo B JIUIE OPTaHOB rOCYJapCTBEHHOM BIIACTH H JIP.

Heobxonumo otMeTuth 0co0yio poiib CMU kak CyOBEKTOB 3TOrO BHIa
TIeSITENFHOCTH, KOTOpas 3akirodaercs B cienyromem. CMU u3 Beex cyme-
CTBYIOIINX CYOBEKTOB, BIHSIOIINX Ha ()OPMHUPOBAHKE IPABOBOI KYJIBTYPHI
HaCEeJICHHs, COTIPOBOKAAIOT YEJIOBEKA BCIO €r0 CO3HATENbHYIO JKU3Hb. Ha-
ge roBopsi, CMU GpopMupyIOT IpaBOBYIO KYNETYPy HHANBHIA HEMPEPHIBHO,
B TO BpeMsl KaK JJpyTrHe CyObeKThl OCYIIECTBISIOT TaKOe BO3/ICHCTBHIE TIEPH-
oauuecky 160 HeperynsapHo. Hanpumep, mkona uiu By3 GOpMUPYIOT Mpa-
BOBYIO KYJIETYPY CBOMIX BOCITHTAHHHUKOB TOJBKO B TIEpUOJ] 00y4deHHS; 001IIe-
CTBEHHBIE OPraHU3aI[H1 — HA HEMTOCTOSHHON OCHOBE, TO €CTh HEPETYIIIPHO
(B mepHrozn MpoOBEICHUS CTICIIHATBHBIX aKIMH, IPOCKTOB, KAMITAHUH U T. I1.).
TocynapcTBo, B CBOO 0uepeib, 3aMHTEPECOBAHO B HHPOPMUPOBAHUH TPaK-
JlaH He 000 BCEX MPaBOBBIX YCTAHOBJIECHUSX: B HEKOTOPBIX CUTYalUsIX «3a-
MaTYHBAHNE» BBITOHO CAMOMY IOCYIapCTBY. DTO, Ha HAII B3I, KACaeTCs
TEX CTOPOH OOIIEeCTBEHHO-TIONIUTHYECKON JKU3HHU, KOTOPBIE MOTYT BBI3BAaTh
HEeoI00peHHe M KPUTUKY CO CTOPOHBI IPAKJIaH M TEM CaMbIM MOIIATHYTh
ABTOPUTET BIACTH.

[Ipu aHanm3e KOHCTHTYIIMOHHOTO MpaBa Ha cBobory CMU MokHO TipuHii-
THU K CJIEYIOIUM BBIBOJAM:

— CMMU B PO cBOOOIHBI OT Ha/I30pa OPTaHOB TOCYIAPCTBEHHOM BIaCTH.
HVckmroueHneM SBISFOTCS KOH(PHUICHINAIBHBIE CBEICHUS, COCTABIISIOIINE TO-
CyapCTBEHHYIO TaliHy;

— B nociiennue aecsatuietus B Poccuiickoit denepaunu noiyyuia
crapt koHuenmus «CMU — gerBepras BeTBb Biractmy». K 3TOl mapamur-
Me 00pamnarTcsl yueHble — IOPHCTHI, (pritoco(bl, COIMOIOTH, TTOIUTOIOTH
u ap. CpeacTBa MaccoBoi HHGOPMAITK He 00JIaJal0T HA CHIION PUHYKIC-
HUSI, HI BO3MOYKHOCTSIMUA SKOHOMHYECKOTO AaBIeHNUs. X «BIIaCTHBIE ITOJTHO-
MOYHS» JISKAT B yXOBHO-HJICOJIOTHYECKOH, TPABOBOM, MMOJUTHYECKOH ce-
pax. Byayun HeopuIMaNbHOI, 9Ta «BIACTEY) OCYIICCTBISIET TPOHUKAOIIEE
JTABJIICHUE BO BCE O0ONIACTH KU3HU, IPHYEM HE MEHEe CHIIBbHOE, UeM JaBIICHHE
roCy/lapCTBEHHOI! BlIacTu;

— poas CMU B mpaBOBOM NPOCBENIEHUH BOMCTBEHHA: C OJJHOW CTO-
POHBI, OHH BBICTYTIAIOT CyObEeKTOM (hOPMHUPOBAHUS IIPABOBOH KYJIBTYPHI Ha-
CeJICHHSI, C IPYTOfl — MHCTPYMEHTOM IIPaBOBOTO OOYUEHHSI M BOCIIMTAHHUS
YBa)KEHHS K 3aKOHY;
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— pesarensHOCcTh CMU Kak cyOBekTa (hOpMHPOBAHUS TIPABOBOH Kyib-
Typbl HOCUT CO3UAATENbHBIN XapakTep. JKypHaIucThl 4aCTO KPUTHKYIOT 3a-
KOHOZAATEeNbCTBO, OA3aKOHHBIE aKThI, IPAKTUKY UX MPUMEHEHUS U T. 1. DTy
HH(POPMALIUIO MOXKHO U HYXKHO UCIIOJIE30BATh ISl COBEPIIICHCTBOBAHMUS ITPa-
BOTBOPYECKOH ¥ MPAaBOIPUMECHUTEILHON JIeSITEIFHOCTH. [0cymapcTBo 006i1a-
JacT HauOOJICe MOJHBIM KOMIUIEKCOM (DHMHAHCOBBIX M aJIMAHUCTPATHBHBIX
pecypcoB Uil OCYIIECTBIEHUS TPABOBOTO MpocBeleHus: Hacenenus. CMU
B 9TO# c(hepe BHICTYMACT OMHUM U3 BaKHCHIIINX.

W. T. Ckypry,
doyenm Kagheopvl meopuu npasa u npasooxpanumenvioi oesmenvrocmu CI161°VII,
KaHOUOam rpuoudecKux Hayk

POJIb COBPEMEHHbIX CPEACTB MACCOBOW MIH®OPMALMU
B ®OPMWPOBAHWUN NPEACTABJIEHUS TPAXXOAH
0 KPUMWHOTEHHOCTH OBLLIECTBA

B Bex MH(pOPMALMOHHBIX TEXHOJIOTMH KPpHUMHUHOJIOrHYecKass HHPOP-
Malys IMOCTYHaeT K IOTPEeOUTEN0 HAMHOTO OBICTpEE, YeM HECKOJIBKO JIET
Hazaz. CymiecTBYIOT MHOTOYNCIICHHBIE IPOTPAMMBI TE€JICBHICHHUS, Pagno,
paszensl medaTy, nHHOPMALMOHHBIE TOPTAIIBI, LIEJICHANPAaBICHHO OCBEIIa-
IOIMe KpUMUHAIBHYIO XPOHUKY B CTpaHe B IIEJIOM W Ha Mecrtax. Hema-
JIO TATAHTIMBBIX KYPHAJIUCTOB YMEJIO M CO 3HAHHEM JIeJIa PACKPHIBAIOT
MpOoOIEMbI IPECTYITHOCTH C 9KPAHOB Pa3IMYHbIX Ta/DKETOB, TEJICBU30POB
W Ha CTpaHMLAX NepHoAnYecKUX m3nanui. He ciydaiiHo monoOHbIe pe-
MOPTaXH MPHUBJIEKAIOT K ce0e MOBBINICHHOE BHUMAHHE 3pUTEIbCKON U UH-
TaTeJIbCKOM ayIuTOPHH, & TEM 00JIee — MOJIOJICIKH U MTOJPOCTKOB, TPEAIIO-
YUTAIOUINX TACCUBHYIO (OpMy BocnpusiTis uHpopmauu. Takum oOpazom,
umeHHo CMMU B niepByto ouepeas GOPMUPYIOT MPEACTABICHUE HACCICHHUS
0 IPECTYITHOCTH, €€ KOJMYECTBECHHBIX 1 KAUECTBEHHBIX [T0KA3aTeNAX, CIO-
co0ax ee MmpexympexICHuU.

ABTOpPOM HACTOSIIEH CTATbN, IMEIOIINM OITBIT MPETOIaBAHMUS KPUMHHO-
JOTUH B By3ax Oosee 25 JieT, eXeroJHo B Hauasle N3y4YeHUs! Kypca KpUMH-
HOJIOTUH TIPOBOANTCS CIEAYIONIMHA KCTIepUMEeHT. CTyIeHTaM FOpHINIEeCKO-
ro (hakynpreTa, ele He MMEIOIINM CIICIHAIbHBIX 3HAaHUH B 00JIaCTH KPUMHU-
HOJIOTUH, TIpeyIaraeTcs OTBETUTH Ha Borpoc: «Kakoi mpoleHT, 1o Banemy
MHEHHUIO, B 00I1IEH JI0JI€ IIPECTYITHOCTH COCTABIISIET TAKOE MPECTYIUICHNE, KaK
youiicTBO?» OTBETHI B TEYEHUE MHOTHX JIET HeM3MeHHBI: oT 10—15 no 50 %,
a uHorna 10 70 %, Toraa Kak peaqbHbI MPOLIEHT COBEPIICHHBIX YOUNHCTB
Jnaxe B «uxue» 1990-e roasl He mpeBsiman 1,5 % oT Bcex COBEPIICHHBIX
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npectymieHni. [IpuanHa JaHHOTO 320y KICHHUS — BOCIPHUATHE HCKAKCH-
HOW MH(pOpMAIMU ¢ 3KPAaHOB KOMITBIOTEPOB, TeNEBU30pOB U Apyrux CMU.
B cpene yueHbIX 1aHHBINA (PEHOMEH /1a)Ke TIOJTyYHII Ha3BaHHUE «IIPECTYIMHOCTh
CpPe/ICTB MacCOBON HH(OpMALMY. 3a4acTyr0 )KyPHAIHUCTHI B IOT'OHE 32 <OKa-
PEeHBIMU» (haKTaMU COOOIIAIOT TOJIBKO O CaMbIX I'POMKHX U JKECTOKHX Tpe-
CTYIUIEHUSIX, TIPU 3TOM I10 HECKOJIBKO Pa3 B CYTKH MOBTOPSS OAHY U Ty K€
nHdopmanuio. [1o KpUMUHOIOTMYECKUM JIaHHBIM, Ha OHO yOuicTBO B PD
npuxoautcs ot 50 1o 70 kpax, Toraa kak nHdpopmanus o Hux B CMU npak-
TUYECKH HE TOCTYIIACT, TOCKOIbKY, o MHeHUI0O CMU, oHa Bps/ 11 BHI30BET
LIUPOKUI UHTEPEC ayIUTOPUH U MOJHUMET PEUTHUHT TEJIEBU3UOHHOM Iepe-
JTagy TUO0 TTeYaTHOTO WIH WHPOPMAITMOHHOTO M3IaHMsI. MeXIy TeM, HCXO-
Il M3 CTaTHCTUKH, CTATh MOTEPIICBIIAM OT KPaXXH y PSAIOBOTO ITOTPEOUTEIS
nHpopmanuu manckl B 5070 pa3 BbIIe, 4eM KepTBOi yOuicTBa.

Ecnu npoananu3upoBarh rpaMOTHOCTb MOJA4d KPUMUHOJIOTUYECKOM
MHPOPMAIMHK CPECTBAMH MaCCOBOH HH(OPMAIINH, TO MOKHO CJIeNIaTh Cle-
nytouye Haomonenust. Camasi IpaBUIIbHAs ¥ FOPUINYECKH BHIBEPCHHAS NH-
(bopmarus nperocTaBisieTcs Npecc-ciykK0aMu CIeHaIbHBIX U CHIIOBBIX
MUHHCTEPCTB U BEJOMCTB — TEHIPOKYPATyphl, CICACTBEHHBIX KOMUTE-
toB, MBJI, MUC; B me4yarHbIX M3IaHUSX U UHPOPMAIIMOHHBIX CaTax —
«Poccwuiickas razeray», «Komcomomnbckas mpasaay, « MoCKOBCKHH KOMCOMO-
nety. He cekpert, 4To mpecc-cexpeTapy YKa3aHHbBIX CITYKO, TOMUMO FOpHUIH-
YECKOH, 3a4acTyI0 UMEIOT U )KYPHAIMCTCKYIO OATOTOBKY, [103BOJISIOLLYIO
MIPEeIOCTABIATh HHPOPMAIINIO KpaifHe TPaMOTHO M KOPPEKTHO — KakK JJIs
AyIUTOPHH, TaK U T BAHOBHBIX JIHII. IMEHHO JaHHBIC BEIOMCTBA OOBITHO
«IAOBOMST JEJI0 10 KOHIIa», 3HAKOMSI 3pUTEJIEH U YnTaTeNe! C OpUInIYeCKH-
MHU MOCJEACTBUAMU NPECTYIUIEHUH U MPOUCUIECTBUM, OCBEIAEMbIX UMH,
TO €CTh C OKOHYaHHWEM pacCieIOBAHUI W PEHICHUSMH CYIeOHbIX U CIIe-
CTBEHHBIX OPTaHOB.

K coxanenuto, He OTIMUYAIOTCSI TPAMOTHOCTBIO U KOPPEKTHOCTHIO MHO-
rue H(POPMAIMOHHBIE CAITHI, a TAK)KE HOBOCTHBIE MaTepUalIbl TAKUX TeJIe-
kaHayioB, kak «HTBy, “Life78”, «NI» u T. a. VX Cro)KeTbl HEPEIKO coepxKar
OTKPOBEHHBIH JKaproH U UcKaxxeHHYyto uH(popmMarmio. («Ha Mockse ocyau-
JIU HApKOJIMJIEPOB 32 MTOKYIIEHHE Ha yOUIICTBO MONMIICHCKUX HePa30osKeH-
HbIM KoKcom» (Livejournal.com), (peub 1uia 06 OCyXKJISHHH JIBYX HapKO-
JTUIIEPOB SIKOOBI 3a MOKYIIEHHE Ha yOMICTBO HApKOIIOMUIIEUCKUX, KOTOPHIE
HE3aKOHHO M3bSUIH Y HUX M YIOTPEOMIN HAPKOTUIECKHIE CPENICTBA, OTHAKO
Ha CaMOM JIeJie YKa3aHHBIE JIUIa OBLTH OCYXK/ICHBI HA JUTHTEITFHBIC CPOKH JIH-
IICHUS CBOOOJIBI 32 HE3aKOHHOE TMPHOOPETCHNE U XPaHEHNUE HAPKOTUIECKIIX
CPEJICTB); YIOTpEOICHHE TEPMUHOB «3aBEITH JIETIO», «YITHKN», «IEJI0 pa3Ba-
JIUITIOCH B CYIIE», KOCYXKICH IMMOKU3HCHHO» U T. 1. (“Life78”) cramo oObraHbIM
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JenoM. Penoprasku KoppecroHAEHTOB 4acTO M300MITyIOT IpaMMaTHIeCKUMHA
OIMOKaMH U cJI0BaMU-TIapasuTamu. Harmprumep: «koppecroHaeHT moo0man-
cst ¢ mamepvmuy (croxer “Life78” o rogoBmmHe rudenn mogBogHON JI01-
ku «Kypck»). 3asBUB O NMPOMCLIECTBUH, TaKHE KYPHAIUCTHI, KaK MIPaBHUIIO,
HE OTCIISKUBAIOT B JAJTbHEHIIIEM, YeM 3aKOHYHTCS C IIPABOBOI TOUKH 3pEHHS
JUISl BAHOBHBIX JIaHHAsI CUTYaIHs.

CIOoXKeTbl Xy[I0KECTBEHHBIX (HIBLMOB M TOK-IIOY HA IOPUAMYECKHE Te-
MBI TaK)Ke TPEeOYIOT TIIATEJLHOTO PEAaKTHPOBAHMS C LIENbIO TPaBHIBLHON
U IOPUIMYECKU IPAMOTHOM TOJIa4y Marepuasa, Tak Kak 3a4acTylo TPHHHU-
MAaroTCsl MOTPEONTENAMH AAaHHONW MH(OPMALIUH 33 YUCTYI0 MOHeTy. 1 na-
JKE€ €CIIM pedb MIET O BBIMBIIUIEHHON CTPYKType (Takod Kak ciyxba OIC
B cepuaie «Crien») 100 WHBIX acleKkTax cyneOHoi nestensHocTH (Cepuan
«®DenepanbHbIA Cynbs», TOK-m0y «Cyn npucsHXHBIX», «Cyx uaet u T. 1.),
MIOCTPOCHNE CIOXKETa HE JOJDKHO SBHO ITPOTUBOPEUUTH IOPHIMUECKIM HOP-
MaM U TepMHUHaM. Tak, B OZIHOM M3 CEPUAJIOB IKCIIEPT OOBSIBII, UTO TOTEP-
NIEBIIUH yMep oT acurkyuu (a He ac(hUKCHUN), aJIBOKAThl U IIPOKYPOPHI H3-
BECTHBIX TOK-ILIOY, [IepeOuBast IpyT Apyra, npomecniylom, Kpudar 00 yauxax
U N0OeNbHUKAX; CYAbS B XyOKECTBEHHOM (DHIIbME OCYK/JIaeT OJJMHOKYIO Je-
BYIIKY 3a YOMIUCTBO, coseputeHHoe ¢ pazdoem, OAQHOUMUMOM UTU 8bIMO2A-
menbemeom, B PYroM (GHUIIbMe CyJibsi OCY)KIAeT BOAMUTEIS B PallOHHOM cyjie
C y4acTHeM IPUCSDKHBIX NOJCU3HEHHO K JIMILICHUIO MTpaBa yIpaBisiTh aBTO-
MOOMIIEM, 3aKIIFOUCHHUS 3HaMeHUTOro «Hroxaua» npuHUMAaroTCst 0€3 BCSIKHX
9KCTIEPTH3 JIETATN3alUH JJOKa3aTeIbCTB.

Ha nam B3m1s71, MOI0OHBIE CIOXKETHI TPEOYIOT KOPPEKIINH C TIPUBIICUECHH-
€M IOPUINYECKH TPAMOTHBIX PEAAKTOPOB, HA YEM COBPEMEHHBIE IIPON3BOIN-
TEJI KMHO- U TEJICTIPOTYKIINH SBHO 3KOHOMSIT. B nTore opuaudeckn Herpa-
MOTHOE HaceJIeHHe, HACMOTPEBIINCH ITOI00HBIX CI0OXKETOB, 3a4acTyIo TpeOyeT
OT IpO(heCCHOHANBHBIX IOPUCTOB M aJBOKATOB CY/Ia IPUCSHKHBIX B PAHOHHOM
CyJle «TepeBecTH Jeto B ciryk0y @OC, Tak KaK «TOIBKO TaM pa3depyTcst Obl-
CTPO ¥ MIPABUIILHOY.

K cuacTbio, BosiHA TEIEBU3MOHHOMN U NIEYaTHOM MPOYKIIUH, T/I€ IIaBHBI-
MU T€POSIMH, OJICPIKUBAIOLTIMH 1100e Ty, ObIIIM IPECTYTHUKH, YIIIIa BMECTE
¢ «auxuMmu» 1990-mu rogamu, Kora KOHTPOIb 3a npoaykuued CMU 6b11
ABHO yTpadeH. COBpEMEHHOMY 3PHUTENIO U YUTATEIIO YK€ HE TIPeAIaraT-
sl «KyIBTOBBIe» mpomnsseneHus 1990-x, Takue kak cepuan «bpuramgay, re-
pOU KOTOPOTO, K COKAJIECHHUIO, IIPH OTCYTCTBUH B TO BPEMS TTOJIOKHUTEIb-
HBIX H/1€aJI0B CHUCKAJIN 3aBUCTH HE TOJIBKO MOJPOCTKOB, HO U O0JIee B3poc-
Joro HaceneHus. Tak, B aIBOKaTCKOM MpakTuke aBropa ctateu B 2005 rogy
paccMaTpuBalloCh JIEJI0, T/I€ YETHIPE MOJIO/IBIX YeJIOBEKa COBEPIIMIN yOuii-
CTBO On3HecMeHa (O/IMH M3 BUHOBHBIX OB COBIIAJEblIeM On3Heca you-
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TOTO, APYTOil — BOAMTENEM, ABOE — OXpaHHMKaMu). Ha Bonpoc anBoka-
Ta, 324eM OHH ITOIIUIM Ha 5TO MPECTYIUIEHNE, OTMH U3 BUHOBHBIX (BO3pacT
30 5eT) OTBETHJI, YTO OHU XOTEIH, «Kak B ¢puibMme “Bpurana”», 3aBnanersb
qy>KMM OHU3HECOM.

HenocrarouHo, o MHEHHUIO aBTOpa, B coBpeMeHHbIX CMU CrojkeToB BUK-
TUMOJIOTHYECKOW HanpaBJICHHOCTH, KOTOPBIE OBl HA OCHOBE IOPUANYECKUX
pa3paboTOK ¥ C yyacTHEM CIICIIMAINCTOB NPEIOCTABIISUIN HACEICHHUIO Ipa-
MOTHYIO HH(OPMAIIUIO O TOM, KaK HE CTaTh )KEPTBOI NPECTYIHUKA, & CTOJIK-
HYBIIHUCH C CUTyallleil COBEPIICHHS IPECTYIUICHHUS, HE TIPEBBICUTH TPEACIIBI
HE00X0IUMOI 000POHBI THO0 KpaiHel He0OXOTUMOCTH.

Taxum o0pasom, ciemyet nmpu3HaTh, 40 CMU SBISIOTCS MOIIHBIM OpPY-
JIMEM TIPOTaraHpl, KyJIbTypHOTO M IPAaBOBOTO BOCTINTAHUS, (POPMUPOBAHUS
MIPEACTaBICHU O KPUMHUHOTEHHOCTH COBPEMEHHOTO OOIIECTBA M O MyTsIX
TIPETYTIPEXICHNS IPECTYMHOCTH. M OT TOro, HACKOJIIFKO MPABMIBHO U Tpa-
MOTHO OyneT mojaBaThbes MpaBoBasi WHGOPMAIUs, 3aBUCUT B TOM YHCIIE
U TIpaBOBasi TPaMOTHOCTb HACEJICHMUSL.

A. M. CrykaHoB,

npogeccop kagedpvl meopuu npasa u npagooxpanumenvhoi oesmenviiocmu CI16I'VII,
Kanouoam rpuouyeckux Hayx, novemusiii pabomuux Ipokypamyper PO

KPUMUHAJIbHASI CYBKYJIbTYPA U JINYHOCTb NPECTYMHUKA
CAHKT-NETEPBYPTA: W1JTHO3UWU U PEAJIbBHOCTb

B kpumuHoOJIOrMH, YrojJOBHOW COLMOJIOTMHU NPU U3YYEHUU IPUYUH
MIPECTYIMHOCTH MOJb3YIOTCSI MOHATHEM «CYOKYIBTypay», OMpeNeNss ee Kak
«UHYIO», TO €CTb KYJIBTYpy OOIIECTBa, CO3IaHHYIO B3aMEH CYIECTBYIOMICH.

Ecmu mon KymbTypoii ncciiegoBaren NOHUMAIOT CIeIH(UISCKUNA CTIO-
€00 KM3HEIEATEIBHOCTH, a IO/l 00pa30M KU3HH — OTHOCHTEIBHO YCTOM-
YHMBbIE, THIMYHBIE /TSI KOHKPETHOTO 00111eCTBa (DOPMBI JKH3HEACSATEIEHOCTH,
TO coo0IecTBa ¢ MpeodiialaHieM IEHHOCTEH, HOPM, 00pa3IloB IMOBEACHUS,
OTIIMYHBIX OT FOCIOJICTBYIOLIMX B 00IIeCTBE, 00pa3yloT IEHHOCTHO-HOpMa-
TUBHBIE CYOKYJIBTYpbl (HAPKOTHUECKYIO, PEIUTHO3HO-KYJIBTYPHYIO, KPHMH-
HaJIBHYIO U Jip.). TakuM 00pazoM, MOKHO TOBOPUTH O CYOKYJBType Kak ca-
MOCTOSITEIBHOW KYJIBTYpE B Ipefiesiax 0osee KPYIHOM.

CyOkysbTypa — sIBJICHHE CIIOKHOE M MHOTOTPAaHHOE, OHA (DYHKIIMOHUPY-
€T BO BCEX COMAJIBHBIX CUCTEMAX M CIIYKUT YCIIOBUEM UX KUBHCACATCIBHO-
ctu. Kaxaplit kimacce, conpainbpHast TpyIa, HHas OOITHOCTH IO oOnama-
€T COOCTBEHHOI cHCTeMOil IEHHOCTHRIX opueHTanuii. [IpencraBurenu cyo-
KyJIBTypbl IMEIOT COOCTBEHHYIO KYJIBTYpY — HACTOJIBKO, YTO, MMes OOIIHi
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¢ 0OJBIION KyIBTYpOH pa3roBOPHBII S3bIK, OHM BKJIQIBIBAIOT B TE XK€ CJIOBA
JPYTOH CMBICIT ¥ IOHSATHS, 32 BCEM 3THM CTOUT NPHUHIMITHAILHO HHAsI CHM-
Bonrka. CyOKyabTypa, B TOM 4HCIie KpUMHUHAIBHAs, GOPMHUPYETCS B PE3YiIb-
TaTe MHTErPaLluy JIIOJIEH, YbH B3IIISIBL, IEATEIILHOCTD U 00pa3 )KU3HH HE CO-
OTBETCTBYIOT TOCIIO/ICTBYIOIIMM B OOIIIECTBE.

[Ipoueccy nosiBieHus CyOKy/IbTypbl B OOIIECTBE MPEIIIECTBYIOT OIpe-
JIeJICHHBIE COLMATIbHO-O)KOHOMUYECKHUE TPEIIOCHUIKH (COIMaIbHAS HEOTIpe-
JITICHHOCTh, HEPABEHCTBO, HECIIPABEITMBOCTD) M COIIMAIbHO-TICUX0JIOTHYE-
ckue (pakTopsl (MOTPeOHOCTH JIFO/IEH B ICHXOJIOTHYECKOM 3aIluTe, CTpemMIIe-
HUE OBITh MOHATHIM U CAMOYTBEPIUTHCS Cpen ceOe MOT0OHbIX).

YyacTre HHANBUIA B TOM WM HHOU CyOKYIIBType, KaK IPaBHUIIO, SIBISETCS
Pa3HOBUAHOCTHIO JIEBUAHTHOT'O ITOBE/ICHNS, TTOJ] KOTOPBIM CJIE/TyeT TOHUMATh
COBEPILECHHUE ITOCTYIKOB, IPOTHBOPEYAIINX HOPMaM COLMATIBHOTO TOBEICHNS
B TOM WM MHOM coobmiecTBe. Kak momararoT mccienoBaTeny, JeBHAaHTHOE
TIOBE/ICHUE — 3TO MOCTYIOK, IeHCTBIE YeTIoBeKa (TPYIIIb JIMIT), HE COOTBET-
CTBYIOILIHE O(HINAIBLHO YCTAHOBJICHHBIM HJIH CIIOKHBIINMCS B JJAHHOM 00-
mectBe (KyJIbType, CyOKyJIbType, TpyIiIie) HopMaM M OXKHIaHUSIM.

K OCHOBHBIM BHJ1aM HETaTHBHOTO JICBUAHTHOTO ITOBEACHUS OTHOCSITCS:

— MPEeCTYIUIEHNS,

— TpaBOHAPYIIEHUS (aAMUHUCTPATUBHBIC U TUCIUIUINHAPHBIE);

— QJIKOTOJIU3M;

— HapKOMaHUs;

— CaMOyOHICTBa;

— TIPOCTHUTYIHSL.

B TeopernueckoM 1miane B KpUMHUHOJIOTHH CyOKYJIBTYpa IIPECTAET B BHU-
Jie CKBO3HOTO SIBJICHHSI, TPOXOISIIET0 Yepe3 BCe HayIHbIE Pa3padOTKH O TIpe-
CTYIHOCTH, TMYHOCTH NPECTYIHUKA, IPUYUHAX TPOTHBOIIPABHOTO MTOBEIE-
Husi. CyOKyabTYypHBIE COOOIIECTBAa CTAHOBITCS TeM 0OoJiee CIUIOYEHHBIMU
W OTIIMYHBIMH OT TOCHOJICTBYIOIIEH CYOKYyJIBTYpHBI, 4eM 0oJiee KaTeropuIHO
OHHU €10 OTBEPraroTcsl.

Korzaa o01ecTBo MM rocyapcTBo B TOM MM MHOI (hopme oTBepraer
WM TUCKPUMUHHPYET KaKyro-I100 TPYIITy HaceleH s, OCIeHsst 00pasy-
€T CYOKYJBTYpY CO CBOMMH IICHHOCTSIMH, HOPMaMH, TPaIUuIHsIMH, 00pa3omM
JKHM3HU U S3bIKOM. VIHTerpamms CyOKyIbTYPHBIX TPYIII SIBJISETCS CIEACTBH-
€M JaBJIEHHsI COIIMAIbHOTO KOHTPOJISI U [0 CTETICHH IIPOTIOPIIMOHAIbHA EMY.
Uem Goriee TepIUMO M OTKPBITO OOIIECTBO, TEM MEHEE «3JIIOCTHED) €To Cy0-
KYIBTypBL. YTONOBHAs (KPUMHHAJIBHASA) CYOKYIBTypa — MPOXYKT aHTHOO-
[IECTBEHHON M MPECTYITHOM NesATeIbHOCTH, KOTOpast BEIpadaThIBAeTCsl MHO-
TOJICTHUM OIIBITOM, COXPAHSIETCS M TIEPEIacTCsl U3 TIOKOJICHHS B TIOKOJICHHE
B CpeJie MPEeCTYHHUKOB.
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YenenrHoe npeaynpekieHue IpecTyIUIeHHH BO3MOKHO TOJIBKO B CITydae,
KOT/1a BHUMaHHe OyJeT CKOHLIIEHTPHPOBAHO HA JIMYHOCTH YeJIOBEKa, COBEP-
LIMBIIIETO YTOJIOBHO HaKa3yeMoe JiestHue, OOBUHUTEIbHBIN IPUTOBOP B OTHO-
IIEHNH KOTOPOTO BCTYMAET B 3aKOHHYIO CHITY. «JIMYHOCTBH IpEeCcTyInHUKA —
COBOKYITHOCTb HHTEIPUPOBAHHBIX B HEH COLIMANBbHO 3HAUUMBIX HETaTUBHBIX
CBOMCTB, 00Pa30BABIINXCS B IIPOIIECCE MHOTOOOPA3HBIX U CHCTEMaTHYECKIX
B3aUMOJICHCTBHH € APYTUMHU JIFOIbMIY. VIMEHHO Takoe OnpeieNieHNue JINIHO-
CTH IIPECTYITHUKA NIPEUIOKEHO BEAYILUMU CIIEHUAINCTaMU B JaHHOHM OoTpac-
71 ipaBa. MBI mosiaraeM, 4To JMYHOCTh NMPECTYITHUKA — 3TO COBOKYITHOCTh
COLMAIBHO-AEMOTPpahUIECKUX TaHHBIX, XapaKTepPU3YIOMNX JIMI0, COBEP-
IIMBIIEE YTOJIOBHO HAaKa3yeMoe JIesTHHUE, a TAK)KE ero OTHOLIEHHE K HOpMaM
Mopany U HpaBcTBeHHOCTH. KpuMuHonoru B Poccun panee BeIIENATH TpU
OCHOBHBIX THIIA JINYHOCTH IIPECTYITHUKA:

— TI0CJIe10BaTeIbHO-KPUMUHOT€HHBIH;

— CHTYallMOHHO-KPHUMHUHOTCHHBIH;

— CUTYalUUOHHBIH.

J171st TIepBOTO THIIA XapaKTEPHBI CIIEAYIONIHE YePThI: (POPMUPOBAHHE JTNY-
HOCTH B YCJIOBUSAX HHTEHCHBHOTO, TPOTHBOIIPABHOTO U aMOPATBHOTO MOBE-
JICHUS OKPY>KAIOIINX (CEMbsI U JIP. ); OTCYTCTBHE UyBCTBA COLMAIILHOM OTBET-
CTBEHHOCTH; COBEpIICHNE MMPECTYIUIEHHH 0e3 BHEIIHUX MOBOJOB. Bropoit
TUT JTUYHOCTH MPECTYNHUKA XapaKTePeH Te€M, YTO yKa3aHHBIC JIUIA «BCET-
Jla TOTOBBD) K COBEPIIEHHIO MPECTYIUICHUH, K TOMY € OHH CHCTEMaTHYECKH
HapylaT HOPMBI Mopaid. JItonu, oTHOCAmHMECs K TPETheMy THILY, COBEp-
I1al0T TPECTYIUICHUS I0]] BIMSHUEM HEOIarornpHuaTHO CIOKHUBIIUXCS JTHY-
HBIX YCIIOBHH M IPOOJIEM.

C Tako#l kiaccuduKanueil TUMA JIUIHOCTH MPECTYNHUKA, 110 HAIEMy
MHEHHIO, CIIeAyeT cormacuthesa. KpumuHaneHas cutyarnus B Poccuiickoit
Oenepannn koHIma XX — Havgana XXI Beka — KauecTBEHHO HOBBINA (be-
HOMEH KaK T0 KOJIMYECTBEHHOMY I1OKAa3aTelto, TaK U MO Pa3pyLIUTEIbHO-
MY BIIHMSIHUIO Ha OOIIECTBO U TOCY/IapCTBO, HO TNIABHOE — Ha NpaBa U CBO-
0O0IBI TpaKIaH.

AHaIu3 ciIeACTBeHHON, IPOKYPOPCKOW M CyIeOHON CTaTUCTHUKH MTOCTIE -
HUX JIET TI03BOJISICT OMPEACTUTE JINYHOCTH MTPECTYNTHUKA, XapaKTePHYIO IS
Cankr-IlerepOypra:

— MyxunHa (85 % OCyK/IEHHBIX);

— Bo3pacT — ot 30 g0 35 ner;

— 33-35 % — panee cynuMmsl;

— 35-40 % — coBepiaiy OIPEeCTYIUIEHUS B COCTOSIHUU aJIKOTOJILHOTO
WM HApKOTUYECKOTO ONbSHEHNUS;
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— 70 % ocy>kIeHHBIX HE NMETIM HA MOMEHT COBEPILICHUS IPECTYIUICHUS
TTOCTOSTHHOTO MCTOYHHKA JI0XO0/a, TO €CTh He PaboTaH.

KpumMmnHanbHas cyOKynbTypa, K COXKaJICHHUIO, ITUPOKO PacIpoCTpaHeHa
1 OTpakaeT KM3Hb POCCHICKOro o0IecTBa Ha COBPEMEHHOM JTare. locy-
JIapCTBO M OOIIECTBO JIOJKHBI BECTH OOpHOY C JaHHBIM aHTHUCOIHAIBHBIM
sBieHreM. /leBuaHTHOE (B EPBYIO Ouepe/lb MPECTYIHOE) TIOBEICHNE HE00-
XOIUMO MPEAYIpPEexIaTh U IPeceKkaTh He TOJIBKO 3a CUET MPeayNpeKICHUs,
HO ¥ MepaMH NPHHYKICHHSI.

E. B. ®epeHko,

acnupanm xageopel meopuu u UCMOpUU 20CyOapcmed u npasd
Kybanckoeo 2ocyoapcmeennozo ynusepcumema (Kpacnooap)

FOCYJAPCTBEHHAS BJIACTb KAK ®OPMA NPABOBOW KY/IbTYPbi

locynapcTBeHHas BIAacTh SIBISCTCS OJHUM M3 OCHOBHBIX ITPU3HAKOB JIFO-
00ro COBpeMEHHOr0 rocynapcTsa. HecMoTpsi Ha 10CTaTOYHO JUINTEILHYIO
MCTOPHIO, B HAyKe HE CIIOXKMIICS €AMHBIH ITOJIX0]T K M3yUSHUIO TOCYAapCTBEH-
HOMW BJIACTH M NPU3HAKOB rocynapcrta. Takum o0pa3oM, Y4eHbIE CEro/Hs
CXOJISTCSI JIMIIb BO MHEHHUH, YTO Y FOCYIApCTBa €CTh OINPEACICHHbIE MTPH-
3HAKHU U OJTHUM U3 HUX CIIe/lyeT IPU3HATh TOCY/IapCTBEHHYIO BJIacTh. Pa3Ho-
IJ1acHsl K€ HAUMHAIOTCS YK€ Ha dTarne (GOpMYIUpPOBAHHS HOHITHS [IPU3HA-
KOB TOCYy/apCTBa.

OnHako Py OMHMCAaHWHU NTPU3HAKOB roCyapcTBa 0onee MPUMEHNMO CII0-
BO «UEpTa», YeM «CBOMCTBO», UCXOAA M3 STHUMOJIOTHYECKOTO HAIllOJTHEHHS.
Yepra — 370 y3Kas 0JI0CA, TPAHULIA, IPEAET, OTINUUTEIbHAs OCOOCHHOCTb.
CBOIICTBO k€ €CTh Ka4€CTBO, COCTABIISIONIEE OTIIMUUTEIBHYIO0 0COOCHHOCTB.
Taknum 006pa3om, rocyJapcTBEHHAs! BIIACTh €CTh MPU3HAK TOCYAapCTBa, MPe/-
CTaBJISIONIMI cOOO0M YepTy, a He CBOMCTBO TOCYIapCTBa, [IOTOMY YTO I103BO-
JSIET TIPOBECTH TPAHUILy MEXKIy IPU3HAHUEM SIBIICHUSI TOCYIapCTBOM MIIH
«HETOCYNapCTBOM.

CerojiHsi Ha TOCY/IAPCTBEHHYIO BJIACTh YaCTO OOpalaloT BHUMaHHE NPU
pPaccMOTPEHHH BOIIPOCOB, CBSI3AHHBIX C CYIITHOCTBIO IPABOBOT'O FOCYAapCTBRA.
B cdepe nccnenoBanus KoHIENTa MPaBOBOTO FOCYAAPCTBA TOCYIapPCTBEHHAS
BJIACTh, TOUHEE, €€ CIIOCOOHOCTD K PA3/IEICHHUIO, Y/KE PACCMATPUBAETCS T10-
CPEZICTBOM ITPEIOMIICHHSI Yepe3 KaTerOPHIO «IIPHHIMI). FIMEHHO K MPUHIIH-
1aM [IPaBOBOTO TOCY/IAPCTBA CTOUT OTHECTHU pa3/ie/IeHHE BIACTH HA 3aKOHO-
JIaTeNIbHYI0, HCIIOIHUTEIBHYIO U CyAeOHYI0, CYITHOCTHOE 3HaYCHHE KOTOPO-
TO 0YEHB XOPOIIO NOoKa3aHo B pabore «O nyxe 3akoHOB» MoHTeckbe: «Ecim
3aKOHOIATENIbHAs BIIACTh COCANHUTCS C UCTIOIHUTEIBHON B OTHOM JIMIIE WIIN
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OIHOH MarucTpaType, CBOOOABI HET, HOO MOYKHO OTTacaThCs, YTO MOHAPX HIIH
CEHAT CTaHyT U3aBaTh THPAHUYECKUE 3aKOHBI M OCYIICCTBISTh UX THPAHH-
YecKnM criocobom. HeT cBoOobI, ecii BacTh cyyieOHast He OT/IeIIeHa OT 3a-
KOHO/IaTeJIbHON M MCIIOJHUTENbHON. Ecin oHa coeMHeHa ¢ BIacThiO 3aK0-
HOZATEIbHOM, BIACTh HAJl )KM3HBIO U CBOOO/IOH IpaXK/1aH CTAHOBUTCS IPOU3-
BOJIOM, 00 3aKOHO/IATENb SIBIISIETCS Cy/Ibell. Ecin OHa coeinHeHa ¢ BIIaCThIO
HCHOHHHTeHbHOﬁ, Cyabst MOXKET CTaTb TUPAHOM».

TocynapcTBeHHast B1acTh, ee IEHCTBUS U Oe3deiicTBHe, POBAIBI U T0-
Oe/ibl, IepeMeHbl BHYTPH Hee caMoi M TpaHc(opMalus B BEKTOPE OKpyKa-
IOLLEH IEHCTBUTEIILHOCTHU €CTh BHELIHEE BhIpAaXKEeHUE rocynapcTsa. ImenHo
rOCyIapCTBEHHas BIACTh, 00BETUHASA B ce0€ BCIO BHYTPEHHIOKO, TIOPOH CKPBI-
TYIO TOCYIapCTBOM Jla’Ke OT COOCTBEHHOTO HAapo/ia, CYITHOCTE, IPEICTABIISCT
B OKPY)KAOIIEM 3TO TOCYJapCTBO MUPOBOM IIPOCTPAHCTBE, SIBIISETCS CBOE-
00pa3HOit BU3NTHOH KapTOUYKOH rocygapcTsa. VMl ”MEHHO OHA, TOCYIapCTBEH-
Hasl BJIacTbh, BOMpas B ceOs Bce TOCynapcTBO, BEICTYIAET ero (hopMoii BeIpa-
JKeHUsI, 00JIeKast 0TYACTH ¥ BpEMEHAMH CTOJIb A0CTPaKTHOE T'OCYNapCTBEHHOE
CYIIECTBO B peabHBIA CyOBEKT COBPEMEHHOW JIEHCTBUTEIBHOCTH.

TocynapcTBo ecTh «MHOXKECTBO B BHJE €JMHCTBA», CO3JIAHHOE M CYIIe-
cTBYyIOIIEE (KaK U rorudaroiiee) 1o BoJie JIHoel, CBOUMH YCHUIIUSIMU CHOPMHU-
POBABIIHX HA IPOTSHKEHHH BCETO UCTOPUYECKOT0 EPHO/Ia CBOETO CYIIECTBO-
BaHUS ONPENEICHHBIN YPOBEHb MTPOU3BOJCTBEHHBIX, OOIIECTBCHHBIX U Y-
XOBHBIX JOCTIDKEHHH. 113 3TOTO Clemyet, 4To OHO camo IO cebe yKe ecTh
PE3YyNbTaT ATUX TOCTIKEHHUH, TO €CTh HeKas CBOeoOpa3Hasi KyJIbTypa, U 3TH
JOCTHKEHUs OymyT TparchopmupoBaThes nanee. OTHIM U3 TAKUX JOCTIKE-
HUH BBICTYIIAaeT MPaBO, KOTOPOE TOIBKO B IMIPOCTPAHCTBE TOCYIAPCTBA MOy~
4JaeT YHH(DHUINPOBAHHEIN BHI, Pa3BUTHE U HaMOMHeHHe. [Ipraem camo rocy-
JTapCTBO HAYMHAET CJIE/IOBATh CBOEMY ITPaBY U MIPaBY, KOTOPOE OHO MPHU3HACT
Jutst ce0st TakoBBIM. [IpONCXOIUT 3TO TOTOMY, UTO rOCYJapCTBY MPEIbSIBIIS-
eT TpeOOBaHMsI €ro co3Jarellb — Hapoll, a TAKXKe JAPYrue paBHbIE U 110700~
HBIE MY TOCY/IapCTBa.

Takum 00pa3zoM, € y4eTOM TOT0, YTO FOCYJapCTBEHHAS! BIACTh BOILIOLIA-
eT B ce0e U pean3yeT BOBHE CYIIHOCTh 'OCYJapcTBa, KOTOPOE MO3BOJSET
B CBOECM ITPOCTPAHCTBE COCTOATHCA TAKOMY NOCTUKCHHIO COILIMYMa, KakK Impa-
BO, a COIMAJIbHOE TOCTIKEHUE €CTh HE YTO MHOE, KaK O/IHA U3 TpaHel Kyib-
TypBI, TOCYIapCTBEHHAS BIACTH SBIISIETCS BEIPAKEHHEM B OKPY>KaIoIIe feii-
CTBUTEIHHOCTH KYJIBTYPhI TOTO WJIM WHOTO Hapoa W €ro TOCyAapcTBa U CO-
OTBETCTBEHHO MPABOBOU KYNETYPHI, TPUCYIICH MOCTICTHIM.
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A. . ®epopos,

doyenm rkagpedpwl ompacneii npasa CI16I"VII, kanouoam mexHuueckux Hayxk

KYJIbTYPA COLMAJIbHOIO TPYA0BOIO KOHOJIUKTA
YEPE3 NPU3MY POCCMUCKOIo TPYAOBOI0 3AKOHOAATE/IbCTBA

BaknedmmM 00CTOATEIBCTBOM, CTHUMYJIHPYIONIMM BO3HHKHOBEHHE
W pa3BUTHE COLMAIBLHO-TPYNAOBBIX KOH(INKTOB, SBISIETCS HEYIOBIETBOPH-
TEJIBbHOE COCTOSTHHE IIPABOBOI KYJIBTYPhI COBPEMEHHOTO OOIIECTBA, CBSI3aH-
HOE, B YaCTHOCTH, C COCTOSTHHEM TPY/I0BOTO 3aKOHOAATEIbCTBA 1 IIPABOIIPH-
MEHHTEJIEHOU TPAaKTHKHU, yCyTryOlleHHOe HU3KOH NMPaBOBON KyIbTYpOH pa-
OoToznaressi, JOBIEIOIIETO B TPYJAOBLIX OTHOIIEHUSIX HaJ paOOTHUKOM. DTO
HEpPaBEHCTBO BbI3BAHO SKOHOMUYECKHM HEPABEHCTBOM CTOPOH TPYAOBOTO J0-
TOBOpa ¥ BO MHOTOM — HECOBEPIIEHCTBOM UJIH OTCYTCTBUEM COOTBETCTBY-
IOIIMX MaTepHaIbHBIX HOPM TPYIOBOIO IpaBa U Hed(HEeKTHBHOCTHIO CylIe-
CTBYIOIIETO MEXaHN3Ma X peasn3ann.

Ecnu mepBoe 00CTOSTENIECTBO MUMMAaHEHTHO CBSI3aHO € CYIIIHOCTBIO OTHO-
IICHUI HECAMOCTOSTEIFHOTO HAEMHOTO TPy/a, TO MociefHee 00yCIOBICHO
HeJl0CTaTKaMH HOPMAaTUBHOM 0a3bl, perylnupyroniel TpyIoBble OTHOMICHHS,
1 IPaBONPUMEHHUTEIBEHOH IS TEIBHOCTH OPIaHOB rOCY/IapCTBEHHOM BIACTH,
OCYIIECTBIAIONNX KOHTPOIb U HAA30D 33 COOMIOICHNEM TPYAOBOTO 3aKOHO-
narenbcTBa. HexoTopblie 3 3THX mpodiieM OymyT paccCMOTPEHBI ajiee.

Tpyn He sBiseTcs ToBapoM. B moamn. «a» . 1 Jleknapanuu o Hensx u 3a-
nmagax MexxyHapoaHoi opranmsanuu Tpyna (MOT), npunstoii B @uianeis-
¢um 10 mas 1944 ronma u craBmeil HeoTreMiIeMoll yacThio YctaBa MOT,
c(OpMyITMpPOBaH BKHEHIIIMI N3 OCHOBOIIOIATAIONINX IIPHHITUIIOB, HAa KOTO-
POM OCHOBBIBACTCSI PETYAMPOBAHUE TPYIOBBIX OTHOIICHHUH: «TPY/ HE SBIIS-
etcst ToBapom» (“labour is not a commodity” — anen.). OqHaKo HH B CT. 2
Tpynosoro koxekca PO (mamee — TK P®) or 30.12.2001 Ne 197-@3,
HU B MHOTOYHCIICHHBIX TEOPETUUECKUX HCCICJOBAHUIX 3TOT KPACyTrOIbHBII
AKCHOMAaTHYECKUI TIPUHIIATI, 00y CIIOBIMBAOIIHIA 0C000€ MOJIOKEHHE paboT-
HUKA B TPYAOBBIX M MHBIX HETIOCPEJICTBEHHO CBSI3aHHBIX C HUIMH OTHOIICHH-
AX ¥ TIO3BOJIIOUINNA OTTPAaHUYUTE TPYAOBOE MPABO OT MHBIX OTpaciel mpa-
Ba, COAEPIKAIIMX HOPMBI, PETYIIUPYIOIINE OTHOLICHHSI, CBI3aHHBIC C TPYIOM
rpaXJIaHuHAa, HE OTPaKEH, YTO MO3BOJISICT PaOOTOATEII0 OTPHUILIAT CYIIle-
CTBOBaHHE TPYIOBBIX OTHOIICHUI U, KaK CJIEICTBHE, HTHOPUPOBATH paboT-
HHUKa KaK CTOPOHY TPyZ0BOT0 KoH(mkTa. O4eBHIHO, YTO TEKCTYaIbHOE 3a-
KpeIuIeHHe ITOro mpuHIuna B TpyJoBoM KofieKce U IPUBEJCHUE B COOTBET-
CTBHE C HUM HOPM TPYAOBOTO 3aKOHO/IaTEIbCTBA MTO3BOJIAT MTOBBICUTH CTATyC
paOOTHHKA B TPYAOBOM CIIOpE.
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AP deKTUBHBI KOHTPOJIb U Hag30p
3a colnoaeHnem TPyAOBOro 3aKoHOAaTeNbCTBA

B coorserctBuu co ct. 16 Konsennuu Ne 81 MexayHapoaHoi opranusa-
H Tpyaa «O06 HHCTIEKIMHU TPY/ia B IPOMBIIIICHHOCTH 1 TOprosiie» 1947 ro-
na (parnpunuposana PO 11.04.1998) paboronarenyt OIKHBI HHCIIEKTHPO-
BaThCs «TAK YaCTO. .. KaK 3TO He0OXomuMo st odecnieucHus 3pHeKkTHBHOTO
MIPUMEHEHHS] COOTBETCTBYIOIINX 3aKOHOATENILHBIX MONIOKEeHUI». O cobitto-
JIleHnH 3Toro obs3arenbcTBa Poccueil moxer cBuierenbcTBoBare OTder
o nestenpHOCTH DeepanbHOi ciy OBl TT0 TpyAy U 3aHATOoCTH 32 2013 rom.
B cootBerctBun ¢ [Ipunoxennem Ne 1 x mannomy otdety B 2013 roxy Ha ox-
HOTO TOCYAapCTBEHHOTO HHCIIEKTOPA TPY/a B CPEIHEM IIPUXOUIOCH CBBIIIE
5080 X03sCTBYIONINX CYOBEKTOB, IPUTOM UTO OH yCIIEBAJI B TCUCHHE TOMa
ocymiecTBUTh 45,77 mpoBepok (w3 HuX uirb 10,81 mIaHOBEIX).

B coorserctBuu ¢ m. 12. Ct. 9 ®exnepansHoro 3akoHa ot 26.12.2008
Ne 294-03 «O 3amuTe npaB IOPUINUYECKUX JHIl U UHAUBUIYAIbHBIX MPE-
NIpUHKUMATEIIeH IPU 0CYLIECTBICHUH FOCYJapCTBEHHOTO KOHTPOJIS (Ha130pa)
1 MyHHUIIMIIAIBHOTO KOHTPOJISH O MPOBEJCHUN IJIAHOBOH MPOBEPKU FOPUAU-
YecKoe JIUIO (MpeaNpUHIMATENhb) JOKHO YBEAOMIISATECS HE MO3AHEE YeM
B T€UEHHE Tpex paboumx JAHEH 10 Havana ee npoBeeHus. OCHOBHBIM BH-
JIOM IIPOBEPOK SBIISETCS JOKYMEHTapHas IpOBEpKa, IpoBoanMast 6e3 Brle3/ia
K MECTY OCYIIECTBICHNUS JEATEIbHOCTH pab0TOAaTEIeM Ha OCHOBAHHH TIpe-
JIOCTaBIISIEMBIX MM JOKyMEHTOB. BHeTIIaHOBas BbIE3IHAS TIPOBEPKA MPOBO-
JIITCS JIWIIH TTOCJIE COTTIACOBAHMS C OPraHOM MPOKYpaTyphl 0 MECTY OCy-
IIECTBIICHNS JISTENBHOCTH poBepseMoro (11. 5 ct. 10 yka3aHHOTO 3aKOHa).
Ona MOXeT OBITh ITPOBEZICHA HE3aMeUTUTEIILHO 0€3 COITIaCOBAHMS C OpTraHa-
MU TpoKypatypsl (4. 8 ct. 360 TK PD) numis B cirydae HapyieHHs paboToaa-
TesieM TpeOOBaHU TPYI0BOTO 3aKOHOATEIbCTBA M MHBIX HOPMaTHBHBIX Mpa-
BOBBIX aKTOB, COJEPIKALINX HOPMBI TPYJOBOTO IpaBa, MOBIEKIINX BO3HUK-
HOBEHHE yrpo3bl IPUUUHEHHS Bpe/ia )KU3HH 1 37I0pOBbI0 pabOTHHKOB (a03.
4 4.7 ct. 360 TK P®). B ciryuasx oOpatenus (3asiBieHus) padOTHHKA O Ha-
PYIICHNH €ro TPYAOBBIX MPaB WIH €To 3aIpoca 0 IPOBEICHUH IIPOBEPKH yC-
JIOBUH M OXpaHBI TPY/a Ha ero pabodeM MecTe BHETIAHOBAS BBIC3IHAS TIPO-
BEpKa HE MPOBOANTCSL.

CoynpaeneHue (KogeTepMuHaums) paboTHUKOB
B yNPaBJIeHMU OpraHu3aumei

HemnocpencrsenHoe y4qactre paOOTHUKOB B YHPABICHUH OpPTaHU3AINCH
(codetermination — aren., mitbestimmung — Hem.) TIUPOKO HCIIOIB3YETCS
B rocynapctBax — wieHax EC.
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ITo 3amamHOTEpMaHCKOMY 3aKOHOJATENIbCTBY ydacTHE PAOOTHHUKOB
B IIPHUHSATHH PEIICHUH MOXET OCYIIECTBISIThCSA Ha JIBYX YPOBHSIX: a) OT-
JeNbHOTO mpeanpusTust (Betrieb) uepe3 NpOU3BOICTBEHHBINH COBET (CO-
BET NPEANPHUSTHS) ¥ 0) OPraHOB YHPABICHUS KPYIHBIMH NPEIIPUSTHIMA
(Unternehmen) uepe3 npeCcTaBUTEILCTBO B HAOIIONATEILHOM U aIMHHHU-
CTPaTHBHOM COBETaX.

IIpon3BOACTBEHHBIN COBET YUPEkKAACTCA HA TEX IPEANPUATUSX, [1Ie pa-
6otatoT 0T 5 110 9 Thics4 YenoBek. COBET JlaeT coracke Ha IpreM Ha padory,
nepeMelieHue, epeBol paboTHIKA, MOXKET HACTOSATh Ha COXPAHEHHH 3a pa-
OOTHUKOM pabOYero MecTa J0 BHIHECEHHS] OKOHYATEILHOTO CYIeOHOTO pe-
meHus (Tpu crope 00 YBOIBHEHNH).

CoyuacTre Ha ypOBHE OPTraHOB YIPaBJICHUS KOMITAaHUEH FOPHIMIECKH 3a-
KPETIIIEHO ISt KPYITHBIX MPEANPUSTHN C YUCIEHHOCTBIO PAOOTHHUKOB OoJee
TBICSIYH YeJIOBeK. B HaOIromaTebHbINH COBET BXOIUT paBHOE YUCIIO MTPEACTa-
BUTEJIEH OT aKIMOHEPOB M PAOOTHHUKOB TUTIOC HE3aBUCHMBIH HEHTPaIbHBINA
YJICH COBETA, a B COCTaB aIMHHUCTPATHBHOTO COBETa — pabounii AUPEKTOP.
W3 npescTaBuTeneld paOOTHUKOB B HAOIIOAATEIHHOM COBETE IO KpaltHel Me-
pe BOE JIOJDKHBI SIBISIThCS PAaOOTHUKAMHM JIaHHOH KOMIAaHWU (OAMH TIpe]-
CTaBIISCT pabOYKX, BTOPOi — ciykamiux). OcTaabHbIC MPESICTABUTEIN MO-
TYT HE ABJIATHCA pa6OTHI/IKaMI/I KOMIIaHUM U IpeajiararbCa NpeaAcTaBJICHHbI-
MU B KOMITAaHHH PO COI03aMHU.

Huuero moxo)xero poccuiickoe TpyAoBOE 3aKOHOJATENBCTBO HE MPEIyC-
MaTpUBacT.

B 3axmmrouenue momqaepkHeM eIe pas, 9To 4eM OOIIbIIe paB y pabOTHHKA,
3aIMIIAIOIINX €T0 OPTAaHOB M OPTaHU3ALNH, TEM OOJIbILIE BEPOSITHOCTH J10CY-
JeOHOTO IIMBMIIN30BAHHOTO PA3PEICHHS TPYIOBBIX KOH(IIMKTOB.

®. P. Xaiigapos,

acnupanm kagpeopel meopuu npasa u npagooxparumenvrou oesmenvriocmu CII6IYIT

POJIb NPABOBOW KY/IbTYPbl B CYAEEHOM NPOLECCE

[TonsiTHE «KYNBTYpa» MHOTO3HAYHO. J{JIsl €r0 yTOYHEHHS HCCIIeI0BaTeNN
HCHOJB3YIOT MHOXKECTBO CIICIIUATIbHBIX OHpe[[e.HeHHIZ, BBIACIIAA TCXHOJIOT U~
YeCKyI0, IUBHIM3ALMOHHYI0, GHIOCO(PCKYIO, YIPABICHUSCKYIO, PEIUTHO3-
HYI0, MOJIMTUYECKYI0, STHUYECKYI0, TPABOBYIO U APYTYyIO KyIbTypy. Yarie
BCETO IO KYJIBTYPOI MOHMMAIOT BCIO YEJIOBEUYECKYIO JeATEIbHOCTD, BKIIIO-
qast TI00bIe POPMBI M CTIOCOOBI CAMOBBIPAYKSHHUS i CAMOTIO3HAHHSI, HAKOTIJIE-
HHE YEeIIOBEKOM U COLIITYMOM HAaBBIKOB M YMEHHH.
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Taknm 06pa3om, IpaBoBast KyJIbTypa — 3TO Pa3HOBHIHOCTb OOIIEH Kyib-
TYpBI, IPEAICTABISIONIAst COO0H CHCTEeMy IEHHOCTEH, JOCTUTHYTHIX YeJIOBe-
YECTBOM B OOJIACTH MpaBa U OTHOCSIIUXCS K IPABOBOW PEeabHOCTH JJAHHO-
ro oduiecTsa.

[IpaBoBas Ky;bTypa 0oOIIECTBA SBISETCS ITOKAa3aTeIeM OTHOLICHUS JIHI
K [TpaBy ¥ €10 MHCTUTYTaM B FOCY/IapCTBE. YPOBEHb MPABOBOU KYJIBTYPHI B Jie-
MOKPAaTHYIECKOM IOCYyIapCTBE OIpeesIeT Pa3BUTHE PAaBOBOTO FOCY1apCTBa.

Kak momaraet A. A. Mom4aHOB, IEHHOCTHAsI HHTEPIIPETAIs IPaBOBOIl
KyJIbTYpbl 0COOCHHO BayKHA HAa COBPEMEHHOM JTare, Korja yMEHHUE KUTh
U TPYAUTHCS B YCIOBHAX CBOOO/IBI M IEMOKPATHH BO MHOTOM OIPEIENAETCS
OTHOIIIEHHUEM JIIOZIEH IPyT K ApyTY, 0OIIECTBY, rOCYIapcTBy, 3aKoHaM. [Ipa-
BOBas KyJIbTypa, KaK COCTABIISIONIAst {yXOBHOM KyJIBTYpPbI, BKJIIOUAET IOpPH-
JIMYECKHE 3HAHMS, TPAJUIINU U TIPECTABICHHS, IPHEMBI 1 CIIOCOOBI 3aKOHO-
TBOPUYECTBA, POPMBI K METO/IBI JICSITEIEHOCTH TPABOTIPHUMEHHUTEIILHBIX OpTra-
HOB, TapaHTUH U MTPOLIEAYPHI 3aIIUTHI IPAaB U 3aKOHHBIX HHTEPECOB TPAXK/IaH.

B ropuauueckoii muTeparype noj paBoBOH KyJIbTypOi ITOHUMAaeTcst 00y-
CJIOBJICHHOE BCEM COLIMAIILHBIM, TyXOBHBIM, NOJIUTHYECKUM U SKOHOMHYE-
CKHUM CTPOEM Ka4e€CTBEHHOE COCTOSIHHE ITPaBOBOM KHM3HU OOILECTBA, BBI-
pakaromeecsi B JOCTUTHYTOM YPOBHE Pa3BUTHS NPaBOBOH JIEATEIBHOCTH,
IOPUINYECKUX aKTOB, IIPAaBOCO3HAHMUS U B 11€JIOM B YPOBHE ITPABOBOTO pPa3BU-
THs cyObEKTa MpaBsa, a TaK)Ke B CTETIICHN FapaHTHPOBAHHOCTH FOCY/IapCTBOM
1 TPaXJTaHCKUM OOIIECTBOM CBOOOJ M MTPaB YeIOBeKa.

B npaBoBo#i KynbType pa3BUTOTO JEMOKPATHUYECKOTO 00111ecTBa CyaeOHast
BJIACTh — 3TO HE TPEThs CHJIA, KAK TPAANUIMOHHO CUMTACTCS, a TIepBasi, 00e-
CHEYMBAIOIIAsl HE TOJIBKO pa3pelleHue pa3IMuHbIX CIIOPOB, HO M yNpaBie-
HHE MHOTUMH c(hepamMu roCyJapcTBEHHOHN, 00IIIECTBEHHOH 1 IMIHOH JKU3HH.
Tak, cienuuka MpaBOBOH KYJIBTYPHI Cy/IeOHOMN JICSITENBHOCTH U, B YaCTHO-
CTH, CYIOTIPOU3BOACTBA COCTOUT B TOM, UTO €€ YPOBEHb U COCTOSHUE B 3HAUH-
TEJIFHOHM CTETIeHH 3aBUCAT OT (DYHKIIHOHHPOBAHUS CaMOH rocy1apCTBEHHOM
BJIACTH.

OcTaeTcs akTyaJbHBIM BOIIPOC O IPaBOBOM KYJIBTYpe CyA0TPOU3BOACTBRA
JUISl COBPEMEHHOTO IPABOCY/MsI, TOCKOJIBKY OT 3TOTO 3aBUCHT, COOIIOAAETCS
JIU JIMIIaMH, YYaCTBYIOIIMMH B JeJie, IPOIeaypa Py pacCMOTPEHHH Jena,
KaK UMM PUMEHSIOTCS HOPMAaTHUBHBIC [IPABOBBIE aKThI U Cy[cOHas IPAKTH-
Ka K CIIOPHBIM CUTYaLUsIM, COOTBETCTBYET JIM IIPHHATBHIN CyAeOHBIN aKT HOP-
MAaTHBHBIM ITPABOBBIM aKTaM U MPHUHIUIAM, KaKk oOecrieunBaeTcs cyie0Hoe
JIENOTIPOU3BO/ICTBO M COOIIOAIOTCS] CPOKH PACCMOTPEHUS JIETT.

[Tonaraem, 4To pa3BuUTHE CyIeOHON CHCTEMBI 3aBHCUT HETIOCPEICTBEH-
HO OT pPa3BUTHs OOIIECTBA M TOCYIAPCTBA, 3aKPETUICHHBIX ITPABOBBIX LIEHHO-
CTell: IpaB, CBOOO/ ¥ 3aKOHHBIX HHTEPECOB, CIIOCOOO0B UX 3aIIUTHI, IPABOBOM
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OCBEIOMJICHHOCTH, YBaXKUTEIBHOTO OTHOIIEHUS K MPaBy U CyAY, JOBEPHS
K CYIy ¥l MHBIM IIPEICTaBUTEIISIM TOCYIapCTBEHHOH BIaCcTH, KOTOPEIC BIIpaBe
YYacTBOBAaTh B CYICOHBIX 3aCCIaHMIX.

Cyne6nsie aktbl Koncturynuonnoro Cyna PO u nocranosnenus [Ineny-
Ma BepxoBHoro cyna P®, kotopsle cofepikar mpaBoBbI€ TO3UINH 110 CIIOP-
HBIM BOINPOCAM, BBICTYHAIOT PETYISTOPaMU OOIIECTBEHHBIX IPABOOTHO-
IICHUH, a TaK)KEe BOCIOJIHSIOT TPOOEIBI M KOHKPETU3UPYIOT HOPMBI IIpaBa
B OTACIBHBIX BHJIaX CYyAOMPOU3BOICTBA, YTO MO3BOJSAET HUKECTOSIINUM CY-
JIeOHBIM MHCTAHIIMSM YYUTHIBATh TPABOBBIC MO3HMIMHU BBICHIMX CYlIeOHBIX
OpTaHOB MPU PACCMOTPEHHH JIEJI, TEM CaMbIM 00OeCIeunBasi €INHCTBO Cy-
JeOHOM TPaKTHUKH.

IIpaBoBas KynbTypa CyIOIPOU3BOICTBA 3aBUCHT U OT ITPABOBOTO CO3HA-
HUS 00IIeCTBa, 3HAHUS U YMEHUS IPUMEHSITH COOTBETCTBYIOIIUI HOPMATHB-
HBII TIPaBOBOU aKT, YYUTHIBATh OCOOCHHOCTH TIO3UIUI BEHIIIECCTOSIINX CY-
neOHBIX nHCTaHIUH. [IpaBoBast KynbTypa OMpeaesieTCs BRICOKOM CTEIIEHBIO
3HaHMS 1IpaBa, Ha KOTOPOE OMMPAIOTCS YYACTHUKHU CYJIONPOM3BOJICTBA, YTO
M03BOJISIET MM TIPABHJIBHO TIOHMMATh U NPUMEHSTh HOPMATHBHBIE MPEIITH-
CaHMsl, peryaupyrole Kak MpaBoBOM CHOp, TaK U MPOLEAYPY €ro paccMo-
TPEHWUSL.

Cunraem, 4TO NMPHUHSATHE PELICHHUS JOJKHO OCHOBBIBATHCS HA 3HAHUHU
HOpM TIpaBa U CyaeOHOH mpakTUku (BO B3auMOCBs3u). O0manas BHICOKUM
YPOBHEM TPaBOCO3HAHMS, YUYACTHUKU CYHONPOU3BOACTBA 00ECIEUNBAIOT
00BEKTHBHOE PACCMOTPEHHUE JIeIa.

OpHUM U3 TPU3HAKOB BEICOKOTO YPOBHS MTPABOBOH KYJIETYPHI B CyIeOHOM
TIpoIiecce SBISETCS TPaBOBOE TOCYNapcTBO. HU3KMiA ypOBEHB MPaBOCO3HAHNUS
CYOBEKTOB CYIOIIPOU3BONICTBA BIUSACT HAa UX TPABOBYIO KYIBTYpY, UYTO MPHU-
BOIIUT K HAPYIICHUIO MPOIECCYaTbHBIX CPOKOB PACCMOTPEHHUS JICH, TIPUHS-
THIO OIIMOOYHBIX PEIICHUH U, KaK CIICICTBHE, yTpaTe JTOBEPHSI CO CTOPOHBI
JM1L, 0OpaTHBIINXCS 3a CyeOHOI 3aInTOM.

Takum 00pa3oM, MoJ] MPaBOBOM KyJIBTYPOU B CyIcOHOM MPOIECCE CIICY-
€T IOHUMATh BBICOKOE Ka4E€CTBO CYJIeOHOM CHCTEMBI IIPaBOBOIO TOCYAapCTBa.
D70 BBIpaXKaeTCsl B BRIHECCHUH 3aKOHHBIX CYZCOHBIX aKTOB, B BBICOKOM YPOB-
HE TPaBOCO3HAHUA CYOBEKTOB Cy[IeOHOM CHCTEMBI, YYACTHUKOB CYJOTIPOU3-
BOJICTBA, 4 TAK)KE B BBICOKOH CTETIEHU TapaHTHPOBAHHOCTH TOCYIapPCTBOM CY-
JeOHOM 3aIUTHI TIPaB, CBOOO M 3aKOHHBIX MHTEPECOB JIUII.
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